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FOREWORD 


FRANK R. STrRONG* 


The last decade has seen much attention given, in court decision 
and legal commentary, to the constitutional problems involved in 
Church-State relationships under American constitutions. Familiar is 
Everson v. Board of Education and the ensuing discussion concerning 
the extent to which, consistent with constitutional mandate, the State 
may aid in the transportation of parochial pupils. Even more familiar 
is the celebrated McCollum v. Board of Education decision with its 
strict requirements of complete separation of Church and State, fol- 
lowed only a few years later by Zorach v. Clauson in which the 
Supreme Court of the United States retreated from the extreme position 
of McCollum. Something of a wall of separation remains, yet it may 
be scaled, so to speak, in circumstances where truly important public 
interests outweigh the seriousness of threatened invasions of individual 
and group religious interests. 

Under the governmental and social structure of this country, there 
exist many other problems of Church-State relationship. Although in 
the present state of American constitutional doctrine these problems do 
not raise constitutional issues, they do present legal issues which are at 
once difficult, interesting, and important to both Church and State. 
Thus there are nice questions concerning the appropriate extent to 
which the State should regulate the creation and termination of various 
types of religious bodies and the extent to which the State should con- 
cern itself with the internal management, operation, and control of 
active religious organizations. Despite the known existence of these 
and analogous problems of a legal nature, concentration of attention 
upon the constitutional aspects of Church-State relations has appeared 
to leave relatively unconsidered these perhaps less spectacular but at the 
same time equally significant problems, Sensing the need for a compre- 
hensive consideration of such questions, this Symposium was organized 
with the active planning assistance of several attorneys conversant with 
the issues involved. The Journal is indebted to the contributors whose 
articles, both separately and together, provide an effective insight into a 
relatively unexplored area of the law. 





* Dean, College of Law, The Ohio State University. 
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THE PRESENT STATUS OF CANON LAW 


THomas Owen MartiIn* 


To understand the present Code of Canon Law, which, for the 
most part, restates the law in force previous to its effective date, May 19, 
1918, it is necessary to know the history of Canon Law. Many canons 
of the present Code are simply restatements of the old law, to be under- 
stood according to the previously accepted interpretations. Other canons 
are partly restatements of the old law, to be interpreted according to 
the previous rule, partly new law, to be interpreted according to the 
meaning of the words taken in text and context. When there is doubt 
whether a particular canon restates old law or states new law, it is to 
be understood according to the old interpretation.’ Any survey, then, 
of the present law needs to be preceded by consideration of its past. 


A. History of Canon Law 
1. Apostolic Times to Gratian (1140 AD) 

Very little of the rules in force prior to 300 AD has come down 
to us because of the burning of the books which Emperor Diocletian 
was induced to order in March, 303 AD against the Christians, as 
Eusebius (c. 265-339/340 AD) tells us in his Ecclesiastical History. 
That the books were known to the imperial authorities is obvious from 
the decision, similar to that in Watson v. Jones,? by Emperor Aurelian 
(270-275 AD) that Paul of Samosata, who had been adjudged a heretic 
in 268 AD and replaced by a certain Domnus, should give up the 
bishop’s residence in Antioch and that it should be awarded to those to 
whom the Italian bishops of the Christian religion and the Roman bishop 
would write letters. Some proof had surely been offered to the Emperor 
as to who was entitled to the buildings and on what grounds. 

Characteristic of the canonical collections which have come down 
to us from this first period is the predominance of canons, statutory 
materials, over decretals, decisions. People were, no doubt, more ac- 
customed to see the law presented in this way, for the imperial codifi- 
cations likewise present more constitutions, edicts, and legislative rescripts 
than judicial rescripts. 

The canons in these collections are taken from councils both 
ecumenical and particular, i.e. held to consider the needs of some locality 
or region. The ecumenical councils are those held from 325 AD 
(Nicea) to 1139 AD (Lateran II). Of these ten councils the first 
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1 See Copex Iuris CANonict Pii X Pontificis Maximi iussu digestus Benedicti 
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eight were held in the eastern part of the Roman Empire to which the 
center of gravity shifted, by reason both of population and of commerce, 
after Caracalla’s edict (212 AD) extended citizenship to all within its 
boundaries, 

The local councils would not, of themselves, have had any au- 
thority beyond the limits of the region whence came the bishops who 
participated therein; but when their canons were adopted by others, 
either formally or by acceptance of some collection in which these 
canons also appeared, they came to have in practice a wider influence. 
Thus it was that the councils of Ancyra (Ankara, Turkey, 314 AD), 
Sardica (Sofia, Bulgaria, 343 AD), Arles (France, 314 AD), Elvira 
(Spain, 305/306 AD), and several of Carthage (Tunisia) came to have 
an influence in the universal Church. 

In manuscripts of the fourth century there are also to be found 
some collections of rules of Christian life purporting to have been given 
by the Apostles themselves, and, frequently, to have been published by 
Pope Clement (88-97 AD), their disciple. Five collections of this type, 
composed in the East and mostly dependent one upon the other, seem 
to have circulated in the second and third centuries, prior to the first 
ecumenical council of Nicea (Iznik, Turkey, 325 AD). Though they 
are apocryphal, reflecting a later stage of development, and were not 
everywhere accepted in their entirety, these works, especially the one 
called “Canons of the Apostles,” came to have some influence as they 
were included, at least in part, in later collections. 

The later collections have in common a nucleus, known as the 
Vetus Ecclesiae Universae Codex, which is formed of canons of the first 
ecumenical council, Nicea, and of those of some local councils in the 
East, ie. Ancyra, Neocaesarea (Niksar, Turkey, bet. 314/325 AD), 
Gangra (Cankiri, Turkey, c. 340 AD), Antioch in Pisidia (Yalvac, 
Turkey, 341 AD). The 104 canons of these councils and of that of 
Constantinople I (381 AD, second ecumenical) composed the Vetus 
Codex as it was used by the fourth ecumenical council, Chalcedon 
(Kadikoy, Turkey, 451 AD), which referred to it as the Code of 
Canons. 

In the half century which followed this council several additions 
were made to this collection. One such enlarged edition, which added 
canons from the council of Chalcedon, became, in western translation, 
the Old Latin Version otherwise known as the /tala (fifth cent.). From 
a second enlarged edition, which added canons from the council of 
Laodicea in Phrygia (Eskisehir, Turkey, bet. 343/381 AD) in place 
of those of Chalcedon, was made the famous translation of Dionysius 
Exiguus (c. 500 AD). A third enlarged edition, which added cancns 
of Laodicea and of Chalcedon, was the basis for the Versio Hispana 
(fifth cent.). 


As the migrating nations consolidated their domination of the 
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western portion of the empire, in the first half of the sixth century in 
the comparative peace and tranquillity of the East still other additions 
to this nucleus were made, so that by the time of John Scholasticus 
(d. 577 AD) the collection contained eighty-five Canons of the Apostles, 
mentioned previously, and canons from Nicea, Ancyra, Neocaesarea, 
Sardica, Gangra, Antioch, Laodicea, Constantinople I, Ephesus ( Ayasuluk, 
Turkey, 431 AD, third ecumenical), and Chalcedon. 

The second Trullan Synod (691 AD) gave a list of sources of 
canons to be observed. On this basis was formed the Trullan Collection, 
which was in force in the East until the second council of Nicea (797 
AD, seventh ecumenical). It omitted the canons of Sardica providing 
for appeals to the Roman Pontiff by bishops dissatisfied with the sentence 
of a local council. Included, on the other hand, which illustrates how 
legislation originally local became general by adoption even as Roman 
Law was “adopted” in Germany or the western commercial codes in 
Japan, were 133 canons from the seventeenth council of Carthage (419 
AD) in one of which such appeals “beyond the sea,” i.e. to Rome, by 
priests, deacons and lesser clerics were prohibited, under pain of ex- 
communication, much as they would be later in the Constitutions of 
Clarendon (1164 AD) by Henry II, though the number of decisions in 
the Decretals of Gregory IX of cases coming in the early twelve hun- 
dreds on appeal from England would seem to indicate that the prohibition 
was not much heeded. 

Included, too, were 102 canons of the Trullan Synod itself. New 
was the inclusion of statements of some twelve Fathers of the Church. 
For the first time a canonical collection became ‘“‘mixed,” in the sense 
that it included materials other than legal. In this way, to some extent 
at least, there was granted to these Fathers, all from the East, an au- 
thority similar to that of the jurisconsults quoted in the Digest of 
Justinian (535 AD). 

To this Trullan Collection the Nicene added twenty-two canons 
of its own, and it changed the order a bit, but basically the collection 
remained the same. 

In addition to these chronological collections systematic ones, i.e. 
by topics, appear with the work of John Scholasticus, divided into fifty 
titles in imitation of the Digest. 

Interesting, too, among the Eastern collections are the Nomocanons, 
i.e. collections of ecclesiastical law taken from civil sources as well as 
canonical. Theodosius II in his Code (438 AD) and Justinian in his 
(534 AD) had published several constitutions which had direct bearing 
on church matters. A typical example of such a collection is the 
Nomocanon in Fourteen Titles* composed at the time of Heraclius II 





3 To illustrate how such Nomocanons were arranged here are the titles: 
Tit. I—On Theology and the Orthodox Faith, canons, ordinations, Patriarchs, 
Metropolitans, Bishops, Priests, Deacons, Deaconesses; Tit. II—On places and 
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(610-640 AD), by the time of whose death Syria and Palestine had 
passed under Moslem control and Christian life was rigidly restricted. 

How rigidly it was restricted is indicated by the few collections 
which have come down to us from these areas. The Nestorian Church 
in Mesopotamia, which came under Moslem control in the seventh 
century has, in addition to a translation of the Vetus Codex, an official 
collection of canons from synods of the Patriarchs of Seleucia (Suvey- 
diye, Turkey), composed at the end of the eighth century. The Maronite 
Church, in Syria and Palestine, likewise under the Moslems since the 
seventh century, has the Nomocanon of Metropolitan David (c. 1060 
AD) originally written in Syriac, later translated into Arabic. The 
Monophysite Church, also in Syria, has a Nomocanon of Gregory 
(d. 1286 AD), originally in Syriac, later translated into Arabic. In 
Egypt, where the Coptic Church came under Moslem domination in 
641 AD, Nomocanons were compiled for its use in the ninth and in the 
twelfth century. The Ethiopian Coptic Church has a “Synod” con- 
taining the Canons of the Apostles in Ethiopic and the “Abtelis,” 
another collection of canons attributed to the Apostles, composed prior 
to the fourteenth century, as well as a Nomocanon, 

The final great collection of what remained of the eastern church, 
after Asia Minor was taken by the Moslems in the seventh century, is 
that of Photius (820-897 AD), composed of the chronological col- 
lection of the Trullan Synod, with the addition of twenty-two canons 
from Nicea II and twenty more from synods held by Photius himself, 
and of the Nomocanon in‘Fourteen Titles, likewise with some additions. 
The schism which became serious at this time between the eastern and 
western portions of the Church prevented this collection from _ being 
influential in the West. 

About this time, too, Cyril (827-868 AD) and Methodius (826- 
885 AD) were founding the Slav Church. A Nomocanon was published 
at Kiev in 1620 AD and a Kormczaia Kniga by the Patriarch of 
Moscow in 1650 AD. In addition, the Russian Church has Ecclesiastical 
Statutes, e.g. those of Peter the Great (1721 AD), as have most of 
the eastern churches. 

In the West the Nomocanons were never widely used, for by the 
latter part of the fifth century the authority of the Emperor had 
practically disappeared there. Of much greater practical importance 





sacred furnishings; Tit. I1I—On liturgical gatherings, communion, and ministers 
serving; Tit. IV—On Christian initiation and catechumens and neophytes; Tit. 
V—On behavior in liturgical gatherings; Tit. VI—On offerings; Tit. VII—On 
sacred times; Tit. VIII—On travels of bishops, the duty of hospitality, on relations 
between churches; Tit. IX—On the manner of proceeding against bishops and 
priests, on penal law as to ecclesiastics; Tit. X—On the administration of 
ecclesiastical goods; Tit. XI—On monks and monasteries; Tit. XII—On heretics, 
Jews, and infidels; Tit. XIII—On the laity, their crimes; Tit. XIV—On common 
duties, especially moral. 
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was the legislation of the invader kings, Ostrogothic, Lombard, 
Burgundian, Frankish and Visigothic. Since so many of these were at 
first Arian or pagan they did not bother to legislate in church matters 
for their conquered “Roman” subjects. The Church was left to “live 
by the Roman Law,” as the saying went, #.e. such law as it had been 
accustomed to use, which was that of the translations of the Vetus 
Codex, the Itala, the Hispana, and that of Dionysius. 

In addition to these more general collections we find also local 
ones of a “mixed” type, containing canons of local western councils 
and decretals, decisions of cases by Roman Pontiffs. The decretals were 
given universal application, but the canons adopted locally were not 
always so accepted. The development of local rules had become neces- 
sary because of the difficulties which prevented easy communication 
between the Christians under one barbarian king and those under another. 

Of the several collections made in North Africa prior to the fall 
of Carthage to the Vandals the most noteworthy was that of the 
seventeenth council (419 AD) which was used in the Trullan Col- 
lection. The Moslem invasion, however, in the late seventh century 
practically wiped out this portion of the Church. 

In Spain the most famous and most widely used collection was the 
Hispana, for a time attributed to St. Isidore of Seville (d. 636 AD), 
but actually translated earlier in Italy. After the Moslem conquest in 
711 AD, however, this portion of the church was severely restricted 
and we find in the Mozarabic Church only a Nomocanon of the priest 
Vincent (c. 1049 AD). 

In Italy various collections circulated. Of these the most famous 
was that of Dionysius Exiguus which for many centuries was in public 
use at Rome, throughout Italy, and in France, Spain, North Africa, 
England, Ireland and in the East. It exercised great influence on other 
western collections, Also called Corpus Canonum or Corpus Codicis 
Canonum, it was in two paris, the first containing canons, the second 
decretals. With the passage of time various additions were made to 
keep it up-to-date. , 

It was this collection, with some changes and additions, which 
Pope Hadrian I (771-795 AD) gave to Charlemagne in 774 AD. 
The Emperor promulgated it in the Diet of Aachen in 802 AD where 
the bishops of his empire received it, speaking of it as the “Old Code of 
Canons of the Roman Church.” This collection filled the gap left by 
the disappearance of the collections which had circulated in France prior 
to the fifth century, and met the changed conditions there resulting 
from the Frankish invasion in the northern part and the Moslem in the 
southern (718-732 AD). 

With the extension of Charlemagne’s kingdom throughout Western 
Europe (768-814 AD) it became easier for the various parts of the 
church to reestablish communication, and we find in this period legis- 
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lation of a more universal nature. The collections are still of the 
chronological type rather than of the systematic. The latter require 
more scholarship and skill than the former, qualities which were lacking 
in the greater part of the West until Charlemagne and his son gave a 
new impetus to schools and studies. 

In England and Ireland prior to the coming of the collection of 
Dionysius in the sixth century—probably with Augustine (d. 604 AD)— 
only the canons of the council of Nicea and those of local councils were 
in use, Systematic collections appear at the end of the seventh and 
during the eighth century. Among these are: the Collection of 
Theodore, Archbishop of Canterbury (673 AD), apparently an adap- 
tation of the Dionysian; the Collection of Egbert, Archbishop of York 
(c. 750 AD); the Irish Collection (c. 750 AD), which influenced 
later collections on the Continent because of its use in France and Italy 
by the Irish monks, 

An interesting special type of collection circulating in this period 
is the “Penitential,” containing rules laid down for penitents by councils 
and individual bishops imposing various public penances according to the 
various faults or crimes. In the East and at Rome penance consisted 
mostly in exclusion from Holy Communion and from attendance at 
Mass. In England and Ireland, however, various penances are pre- 
scribed, some of which are: pilgrimages, fasting, prayers, to be repeated 
for a certain number of days or even years, Famous are the Penitentials 
of Theodore of Canterbury and of Egbert of York. 

Brought to the Continent the Penitentials were finally ordered 
burned by some bishops because of abuses which had crept in, such as 
the almost mechanical application ef the penance to the act done without 
inquiry as to moral culpability, a thing not surprising in a rude age when 
so low was the level of legal training, that trial by ordeal seemed to 
offer the surest way of settling a case, and a lord was allowed to satisfy 
his obligation to fast forty days by having forty of his serfs each fast 
one day. 

In form the Penitentials look much like the Laws of Aethelberht 
(c. 600 AD), of Ine (c. 690 AD), of Wihtred (c. 695 AD), and 
of Alfred (c. 890 AD). 

Other special types of collections are the liturgical collections, 
determining the ritual of the sacred functions, and the “Formularies.” 
In this period, when legal training consisted mostly in learning how 
to copy a document fairly accurately, a collection like the Formulary 
of Marculph (c. 660 AD) was probably invaluable. It contained thirty- 
seven formulae for royal documents and fifty-two for private business. 

Also of considerable importance in the West are the ecclesiastical 
“Capitularies.” Following the example of the bishops who had already 
begun to publish their legislation in short chapters, capitula, Charlemagne 
and other emperors, kings and princes took to issuing collections of 
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capitula, with the approval of the nobles and bishops present in their 
diets, on both civil and ecclesiastical matters. Collections of such laws 
were made by Ansegisus, Benedict the Levite and Angilramn. 

In this same period appeared the collection of Pseudo-Isidore. 
Really but a falsification, in certain parts, of the Hispana, it mingled its 
fictitious decretals so cleverly with authentic fragments of documents 
that for centuries scholars found it difficult to prove just where the 
falsification lay, though it was suspect because it was not mentioned by 
any council prior to the middle of the ninth century, nor was it listed 
among the works of St. Isidore. Further, it contained quotations of 
Scripture according to the Vulgate edition and some editions by Alcuin, 
who lived in France under Charlemagne after 781 AD. It also con- 
tained excerpts from Fathers, councils and collections of a later time 
than that of its supposed composition, in addition to having a uniformity 
of style which would not be likely in several different Roman Pontiffs. 
Finally, it used a barbarous Latin which reflected rather the ninth century 
Frankish church, and contained several historical errors and anachronisms. 

The falsifier was successful because of the common opinion that a 
Papal decision had universal and unchangeable force even if it had been 
unknown for several centuries and because there were gaps in the law 
which other compilers, too, though none so cleverly, had sought to fill, 
a thing not needed nor possible after Gratian’s Decretum and Gregory’s 
Decretals, 

The purpose of the writer seems to have been reformation of 
ecclesiastical discipline, a thing much needed at the time in France, and 
vindication of the rights of the Church against lay usurpers, and of the 
bishops against the chor-bishops. He also defends the bishops against 
the archbishops, saying a sentence can not be passed against a bishop 
except in a provincial council of bishops, and that the final sentence must 
be given by the Pope himself, as had already been enacted at Sardica, 
for that matter. 

During the tenth and eleventh centuries several more collections 
appear, the most famous’ of which are those of Burkhard of Worms 
(1000-1025 AD), and of Yves of Chartres (c. 1040-1116 AD). 
Systematic rather than chronological, these form the basis for much of 
what is to be found in the great collection of Gratian. 

2. Gratian to the Counct! of Trent (1545 AD) 

The Camaldolese monk, Gratian, a teacher of Theology, in which 
school at that time Canon Law was taught, composed his work at 
Bologna, in his monastery, between 1139 and 1159 AD. He was 
moved to do this because the existing collections were incomplete in that 
they did not contain the newer decretals of the Roman Pontiffs and the 
newer canons of various councils, not only local but even ecumenical, 
i.e. Lateran I (1123 AD, ninth ecumenical) and Lateran IT (1139 
AD, tenth ecumenical). A further need was to arrange the canons in 
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better order, for even the systematic collections were unwieldy. Finally, 
at times the canons contained in the other collections were in conflict, 
so a judge did not always know which to follow. Hence Gratian, ac- 
cording to Rufinus, his famous commentator, called his work “Con- 
cordance of Discordant Canons.” 

Collecting some 3,458, or 3,945, depending upon the way of 
dividing them, canons or capitula, Gratian in the first and third parts 
presents a question or a point of law and gives a canon to resolve the 
question or prove the point, first indicating the source of the canon and 
a summary of its content. In the second part of his work he presents a 
case on which he raises specific questions and then quotes a canon to 
resolve them. 

The first part concerns general principles of law, divine and 
human, consequently, too, ecclesiastics and ecclesiastical offices. The 
second part has to do with trials, criminal and civil, and in question three 
of Cause Thirty-three, with penitents and confessors. The third part 
deals with some sacraments, like Baptism, Confirmation, Penance, and 
Sacramentals, including Consecration of Churches. 

The sources from which Gratian took his materials are: Sacred 
Scripture; the “Canons of the Apostles” as they appear in the Dionysian 
Collection; the canons of many councils, ecumenical and local, Greek 
and Latin, taken from the Dionysian and Hispana collections; decretals 
of the Roman Pontiffs; works of the Fathers, e.g. Jerome, Augustine, 
Ambrose; works of ecclesiastical writers, e.g. Venerable Bede; the 
Ordo Romanus and Liber Diurnus and some Penitentials; the Book of 
Sentences of Peter Lombard; the Jnstitutes, Digest, Code and Novels of 
Justinian, the Code of Theodosius, the Code of Alaric, the capitularies 
of Frankish and German kings. 

These materials Gratian obtained not from original sources, but 
from collections existing prior to his time, especially those of Burkhard, 
Yves, Anselm of Lucca, Cardinal Deusdedit, Fulgence Ferrand, the 
Polycarpus, and the collection dedicated to Anselm. 

The method of teaching the law contained in the Decretum, as 
the work came to be called, was first to give a summary of the matter 
to be explained in the text. Then the text was read slowly so that the 
students could copy it, for there were as yet no printing presses, The 
individual words were then explained and the students made notes in 
the margins which they had left for this purpose. From the canons 
general principles of law were deduced, called Brocarda because Burk- 
hard (Brocardus) had included such short statements in his collection. 
Reference then was made to similar places in the Decretum either for 
confirmation of the principle or to explain away the apparent discordance 
or, finally, to select the canon which seemed best, if the discordance 
could not be resolved. Lastly, to fix the general principle, a case, some- 
times fictitious, more often taken from Sacred History, was presented. 
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The great Glossators, John the Teuton (d.c. 1246 AD) and 
Bartholomew of Brescia (d. 1258 AD) collected into one continuous 
explanation the brief interlinear or marginal notes made on the words or 
sentences of the Decretum, They also noted cross references not only 
to other parts of the Decretum but also to the Corpus Iuris Civilis and 
vice versa. These Glossators were the first to develop a real science of 
Law. In this they were doing a work which parallelled that of the 
Glossators of the Roman Law, from Irnerius to Accursius, who spread 
Roman Law to all of Europe, whence the uniformity still to be observed 
in European law. 

As time went on, however, the Glossa developed the same faults as 
did the other sciences, It became frequently verbose, empty and de- 
fective as to historical and even philosophical ideas. Furthermore, the 
Glossa tended to become the text, while the text itself was neglected. 
Toward the end of the thirteenth and during the fourteenth century 
the Glossa became more and more a commentary. 

The Summists, e.g. Paucapalea (c. 1150 AD), Roland Bandinelli, 
who later became Pope Alexander III (1159-1181 AD), Huguccio 
(d. 1210 AD), and others, put into a compendium the explanations 
which were given before proceeding to the analysis of the text. It thus 
became a treatise on law. The Summists showed, too, a tendency to 
consider the practical aspects of the law and produced works on 
criminal practice and judicial practice, among others. Faults, however, 
developed in the Summa, too, In time it became a mere list of. opinions, 
the greater number for a particular side of a question being considered 
the “common opinion,” which was practically the law, as far as the 
judge was concerned. Some Summists, like Bartolus a Saxoferrato 
(1314-1357 AD), the famous writer on Roman Law, came to be con- 
sidered infallible, so that an opinion by them outweighed any other 
opinion, no matter by how many it was supported, as did the opinion of 
Aristotle in philosophy in this period, 

Though the Decretum was not an authentic, i.e. official, collection 
and the materials therein had simply the value which they had in them- 
selves, because of its widespread use it had great influence on the develop- 
ment of Canon Law in the entire western church, for students, some- 
times as many as 10,000, came from every European nation to Bologna 
to study under the Masters who used it as a text. 

As people becaine aware that the courts were being staffed with 
more trained officials and justice could be more surely and speedily ob- 
tained, more and more cases were being filed and, naturally, more and 
more were being appealed to the Roman Pontiffs, who, like Alexander 
III and Innocent IIT (1198-1216 AD) were frequently former pro- 
fessors at Bologna. Innocent III gathered around himself in_ his 
Chancery a group of experts that was made up of professors of Canon 
Law who were called “Masters”. Their task at first was to hear and 
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report to him on appeals cases but later was to decide the cases them- 
selves. This group is the forerunner of today’s Sacred Roman Rota, the 
highest appeals court in the Canon Law field. 

Reports of these decisions were as eagerly awaited as were, later, 
the Yearbooks which run from 1 Edw. I (1272 AD) to 27 Hen. VIII 
(1536 AD). Some five compilations of decretals, the second by John 
of Wales (bet. 1210/1215 AD), were made before that of Gregory 
IX (1227-1241 AD). Further, the councils, Lateran III (1179 AD, 
eleventh ecumenical) and Lateran IV (1215 AD, twelfth ecumenical) 
had added several new canons to the existing law. 

The mass of materials thus accumulated caused Gregory IX to 
commission St. Raymond of Pennafort, O.P. (c. 1175-1275 AD), 
a former professor at Bologna, to collect them. He arranged 2154 
capita in 185 titles, divided into five books. The first of these deals with 
those who hold ecclesiastical offices. The second contains the materials 
regarding judicial procedure. In the third book are the rules regarding 
the clergy and church property. The fourth book deals with the laws 
pertaining to marriage. The fifth is a penal code. This arrangement is 
the same as that which Bernard of Pavia (d. 1213 AD) had used in the 
first of the five compilations and which he summed up in the mnemonic 
verse: Judex, judicium, clerus, connubia, crimen. 

The materials in this collection are partly to be found in the 
previous collections and partly new. Following the example of Alan 
the Englishman (c. 1208 AD), also a professor at Bologna, Raymond 
did not simply report the. decision with a sort of “key number” system 
for ready reference to the various points of law treated therein, but 
divided the text, putting the material pertaining to the individual points 
of law under the respective topic headings. Excess verbiage was deleted 
and, as Tribonian had done in making Justinian’s Digest, old statutes 
were changed by correction or interpolation for a clearer statement of 
the current law. 

The method of teaching the law contained in this collection was 
patterned on that developed for the teaching of the law in the Decretum. 
The Decretalists, as the specialists in this phase of the law were called, 
therefore, give us Glossae and Summae and correlate this part of the 
Corpus luris Canonici with the Decretum and with the Roman Law 
and vice versa. Some of the famous authors are: Sinibaldus Fliscus 
(de’ Fieschi), who was later Pope Innocent IV (1243-1254 AD), 
Bernardus de Botone (d. 1266 AD), the author of the Glossa Ordinanria, 
and Cardinal Hostiensis (Henry of Susa, d. 1271 AD). 

The collection was promulgated in 1234 AD by sending it, ac- 
cording to the custom of the times, to the universities of Bologna and 
Paris to be used as an authentic collection. 

To keep up with the rapid developments of this judicial legislation 
and to resolve the conflicts which sometimes appeared in the decisions as 
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well as to include the newer canons of Lyons I (France, 1245 AD, 
thirteenth ecumenical) and Lyons II (1274 AD, fourteenth ecumeni- 
cal), at which the Greek church had been represented, Boniface VIII 
(1294-1303 AD) transmitted to Bologna in 1298 AD a new authentic 
collection. 

This collection, called the Liber Sextus out of respect for the five 
books of the Gregorian collection, was itself divided into five books 
which were subdivided into seventy-four titles under which were in- 
cluded 359 capita, 229 of which were from decisions and laws of 
Boniface VIII himself. Included, too, were eighty-eight Rules of Law, 
te. legal maxims. 

John d’Andrea (c. 1270-1348 AD), a layman, professor at 
Bologna, wrote the Glossa Ordinaria to this collection as well as to the 
Clementine collection. 

This latter collection was ordered after the council of Vienne 
(1311 AD, fifteenth ecumenical) by Clement V (1305-1314 AD) and 
finally promulgated in 1317 AD by his successor, John XXII (1316- 
1334 AD), at Avignon, 

The Clementine collection contains 106 capita, arranged under 
fifty-two titles, divided into five books. 

To this collection were added between 1317 and 1325 AD twenty 
other decretals of John XXII, and later seventy more of various Pontiffs 
from the time of Boniface VIII to that of Sixtus IV (1471-1484 AD). 

It is this whole mass of materials which is meant by the words 
used by Gregory XIII in 1580 AD to describe it, Corpus luris Canonici, 
ie. Gratian’s Decretum, the Decretals of Gregory IX, the Liber Sextus 
of Boniface VIII, the Clementine collection, the Extravagantes of John 
XXII, i.e. decretals outside the previous collections, and the Extra- 
vagantes communes, the seventy decretals of various Pontiffs from 
Boniface VIII to Sixtus IV. 

The rules of the Apostolic Chancery, published like the Pretorian 
Edict at the beginning of each new pontificate, are also a source from 
which certain rules in the, present Code are drawn. Primarily intended 
for the direction of the officers of the Chancery these rules covered 
such matters as the forms for official communications, the manner of 
handling appeals of cases, and the reservation of ecclesiastical benefices. 


3. Council of Trent to the Code 


The long residence of the Popes at Avignon (1309-1375 AD) 
and the Great Western Schism (1378-1417 AD) with Popes and anti- 
Popes contending and many arguments about the Constitution of the 
Church had prevented a needed reform of Christian life and restate- 
ment of Christian principles to meet the needs of the Renaissance. What 
could not be accomplished at Constance (1414-1418 AD, sixteenth 
ecumenical), nor at Basle-Ferrara-Florence (1431, 1438-1445 AD, 
seventeenth ecumenical), attended by the Eastern bishops, Constantinople 
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not yet having fallen, nor in the fifth council of the Lateran (1512- 
1517 AD), was finally enacted in the council of Trent (1545-1563 
AD), the Canons and Decrees of which, divided according to its 
twenty-five sessions, arranged in chronological order, were approved 
solemnly by Pius IV on January 26, 1564 AD. 

By that time, however, the Diet of Speyer (1526 AD) had 
adopted the slogan “cuius regio, eius et religio,” i.e. each prince shall 
determine what shall be the religion in his territory, and communication 
between Christians in the various parts of Western Europe was again 
interrupted as it had been before the time of Charlemagne. 

The Canons and Decrees, therefore, of the council of Trent were 
not everywhere given application. Nevertheless, to secure as far as possi- 
ble the observance of what had been enacted at Trent, Pius IV on 
August 2, 1564 established a Congregation of Cardinals, to which 
Sixtus V (1585-1590 AD) gave the function, in 1587 AD, of inter- 
preting the Decrees, after consultation with the Pontiff. , 

Well aware of the faults which had appeared in the Glossa and 
in the Summa, Pius IV had forbidden such interpretations of the Canons 
and Decrees of the council of Trent. He was determined that these 
enactments should be explained not by professors debating their meaning 
but by trained administrators applying them to concrete cases. A 
similar shift in the direction of Administrative Law was likewise taking 
place in the individual dioceses where by decree of Trent the arch- 
deacon’s administrative functions were given to an officer called the 
“Vicar General,” while his judicial functions were given to an officer 
called “The Official,” i.e., the official judge of the diocese. The arch- 
deacon’s court was at the same time consolidated with that of the bishop 
so that appeal no longer lay from the former to the latter. 


During the ensuing 350 years the body of administrative rulings 
given by the Congregation of the Council grew immensely, as did the 
collections of the rulings of the other Congregations, i.e. administrative 
agencies of the Holy See. At the same time the decisions of the Sacred 
Roman Rota were filling volume after volume. To this mass of ma- 
terials were added the various constitutions, i.e. laws, of the Popes which 
were collected by various editors in Bullaria, or “Acts,” as they were 
sometimes called, even as the official gazette of the Holy See is today 
called The Acts of the Apostolic See (1908- ). 

The result was that canonists found it more and more difficult to 
state with certainty what was the law on a given point, whether the 
law was still in force, and what it would be held to mean by a court or 
an administrative agency. It became necessary to check a dozen col- 
lections in addition to the old Decretum of Gratian. Only a few could 
possibly have the time and the library to do such research, contrary to 
the wish of the Church, so often expressed, that all the clergy should 
be well versed in the sacred canons. 
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The matter was further complicated by the fact that the arrange- 
ment was not the same in all the collections. Furthermore, some of the 
materials were useless, mere repetitions, or not really laws. In addition, 
some sources gave the law of the particular case, from which the general 
rule still had to be deduced. There were, moreover, lacunae which 
made it necessary to have recourse to Roman Law as a supplementary 
source, or to the jurisprudence, i.e. the usual way of administering the 
law, or to custom, or, finally, to the opinions of the classical authors, 
like Reiffenstuel, Schmalzgrueber, Lega, or Wernz. 

Many laws still on the books had been abrogated by contrary 
custom or by subsequent laws, e.g. certain rules of judicial procedure, 
or those as to the election of bishops by the canons, i.e. members, of a 
chapter. Many laws, too, had been abrogated or superseded by Con- 
cordats with various countries, 

In addition, some laws, good when made, had become too difficult 
to observe or no longer served the good of souls because of changed 
times and circumstances. Changes of this type have been made again 
and again in the course of the history of Canon Law, e.g., as recently 
as 1953 AD the laws on fasting before receiving Holy Communion 
were changed because of the difficulty of observing the old laws under 
modern conditions. 

These difficulties had caused many bishops answering the call to 
the Vatican council, issued in 1865 AD, to suggest that it take up the 
matter of codification of the Canon Law, after the example of the 
Napoleonic and other European codes, What the council, interrupted 
by the Franco-Prussian War (1870-1871 AD), was unable to accom- 
plish Pius X (1904-1914 AD) finally ordered upon his accession to 
the papal throne. 

Thirteen years later the work of digesting, organizing, deleting 
useless material, filing in lacunae, was done. The present Code, con- 
taining 2414 canons, appeared, divided into the usual five books, which 
deal with General Norms; Persons, including church officers and corpo- 
rations; Things, i.e. Sacraments, sacred places and times, divine worship, 
preaching, seminaries, schools, benefices and property; Procedure, judicial 
and administrative; and Crimes and Punishments. Each book is further 
divided, like the old collections of decretals, into titles under which are 
grouped the canons. Citation is by the number of the canon, or by that 
number together with that of the paragraph if it is so subdivided. 

In the forty years since this present Code went into effect questions 
as to its interpretation have been resolved by the Commission of Cardinals 
established for this purpose. There have also been new decrees from 
the various Congregations and new papal laws. Published officially in 
The Acts of the Apostolic See these are also available in various un- 
official collections published in the different languages of the world, like 
Bouscaren’s Canon Law Digest, in English, now in four volumes, 
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In the meantime work has been going forward on the project of 
codifying the law of the Eastern Rite churches, and some portions of 
this Code have already been published. 

Thus, through a long and sometimes stormy history has the Canon 
Law come to its present Status. 


B. Survey of Canon Law 
Having considered how Canon Law has developed to its present 
status, as it appears in the Code and in the interpretations thereof, and 
in the subsequent legislation, we can now proceed to consider the theory 
of Canon Law and its relation to natural law as well as its relation to 
civil law. Finally, we can look briefly at some examples of particular 
canons of importance today. 


1. Theory of Canon Law and its relation to natural law 

The Glossators and Summists began their work on the Canon Law, 
as we have seen, by analyzing the words and phrases of the various 
capitula and correlating each part with every other part of the collection 
of laws, At the same time they were pursuing this analytical method 
they were likewise interested in deducing from the enactments before 
them the general principles reflected therein. 

Since the first part of Gratian’s Decretum contained materials per- 
taining to general principles of law as such, whether divine or human, 
these scholars came early to the development of a real Philosophy of 
Law. This was the easier for them since Canon Law had previously 
been taught, at least summarily, to prospective clerics as part of their 
course in Theology, as it still is. 

This philosophical orientation of the Canon Law is_ further 
strengthened by the fact that the judges in the courts of Canon Law are 
trained in Scholastic Philosophy and Theology before they undertake 
the study of Canon Law. Similarly, the lawyers who practice before 
those courts are trained at least in Scholastic Philosophy, if they are 
laymen, and in both Philosophy and Theology if they are priests, before 
they go on to study the Canon Law. 

Though respect for tradition and custom was great, a movement 
like that of the Historical School never developed among the canonists. 
In part this may have been due to the fact that in the original collections 
materials from diverse periods and places, canons from ecumenical and 
local councils, Roman and Germanic laws, and decretals, all covering 
a span of several hundred years were juxtaposed. While they might 
reflect the reaction of the Church to the times and places of origin 
their discordance was the thing to be explained, not why they were 
discordant. The materials were all taken as current law and their 
historical development was not of much concern until after Savigny’s 
influence began to be felt among legal scholars. 


Still more important as a reason why the historical approach was 
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not followed was the basic concept of God as the lawgiver of the 
Old Law and the New Law. According to this view all just laws 
ultimately come from a personal God—the Stoics had said from uni- 
versal reason—either directly, having been established by Him, or in- 
directly, having been made by those to whom He has given authority 
to make laws within a certain sphere. As St. Thomas Aquinas explains 
it in his famous Summa Theologica, written between 1267 and 1273 
AD, all things are controlled by an eternal law which exists in the mind 
of God as His plan for the government of His entire creation. 

This law, however, is too deep and too universal for the mind of 
mere man to grasp. What man does perceive of this law by observing 
the workings of visible creation, in himself, in other men, and in the 
world in general around him, is “natural” law, i.e. written in nature, 
and to the extent that man knows it he is participating in the knowledge 
of the eternal law of God, whence he can distinguish between good 
and evil, Since, however, men do not always observe correctly the 
workings of nature, as witness the various divergent explanations of 
the causes of natural phenomena as well as of the workings of the 
human mind, it is not easy for every man to come to a detailed knowl- 
edge of the rules of this natural law. All men can, indeed, agree on 
the general principle that one should do what is good and should avoid 
what is evil; and men can agree on the more obvious applications of 
the rule, ¢.g. do not commit murder. When, however, they come to 
apply the rule to a more involved set of circumstances they frequently 
differ greatly in their assessment of what, concretely, is good or evil 
under those circumstances, or are not satisfied that they have really 
made the right choice every time. 

For this reason, then, God, to enable man to know more readily, 
more surely, and with less chance of error, what is to be done, has 
deigned to reveal certain rules of conduct in both the Old and the 
New Testament. These revealed rules constitute what is called “Divine 
Positive Law.” 

It is clear that this explanation of natural law and its limitations 
is quite different from that given by the later philosophers of the Law 
of Nature School, like Grotius (1583-1645 AD), Pufendorf (1632- 
1694 AD), Thomasius (1655-1728 AD), and Wolff (1679-1754 
AD), who, to avoid the theological controversies of the age, omitted 
discussion of the eternal law and the divine positive law and endeavored 
to make the discussion of the Law of Nature supply the needed “higher 
norm,” even though they were thus forced to deduce much more 
detailed rules than their basic principle would really support. The 
reaction was a dislike, still existing in some quarters, for anything called 
“natural law,” or “law of nature,” and a turning from reason to 
unconscious custom by the Historical School. 


According to St. Thomas’ explanation even the Divine Positive 
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Law does not go into as much detail as is required for human social 
living. God, instead, has chosen to endow two agencies with power to 
make more particular rules of human conduct. For matters pertaining 
to the aims and needs of civil, temporal, society to which He has willed 
that man in this world belong, since he cannot live adequately provided 
for without association with his fellow human beings, He has willed that 
there be civil laws, made by the authority which, by the very nature of 
things, is necessary to control relationships within such society. 

Harking back to the argument of all the early Christian writers 
that the law of Nero (54-68 AD) should be abrogated because it was 
unjust and unreasonable to forbid people to be Christians, he goes on 
to say that what is reasonable is just, so every just law ultimately derives 
from the natural law, which is itself a rational participation in the most 
reasonable of all laws, the eternal. From this he concludes that every 
just law, civil or canonical, binds in conscience, as St. Paul had already 
written in his letter to the Romans.‘ 

Recognizing the limitations of human laws, he notes that they 
cannot prohibit all wrongdoing, nor can they command all virtuous 
actions. Still, they do bind in conscience because they are ultimately de- 
rived from the eternal law. Ideally, the effect of good laws is to make 
men better both as citizens and as individuals. 

For matters pertaining to the society which God has established to 
look after man’s spiritual needs there is also an agency empowered to 
make laws. It is this authority which makes the Canon Law, as it has 
made it in the past and as it appears in the collections, 

Custom, then, which is a human thing, cannot prevail against laws 
of a higher rank, the divine positive, the natural, and the eternal law. 
Within its own sphere, however, it can induce an obligation, or abrogate 
it, provided it obtain the consent of the supreme authority in the society 
within which it arises, Like any other law, however, it must be reason- 
able, and that one may be certain that the people really want the new 
law or want the old one abrogated it must be continued for a certain 
length of time, which is specified as forty years in the present Code.® 

Custom also is a valuable aid to the law, for once the habit of 
obedience to a particular law or set of laws is acquired man finds it 
much easier to obey them. Hence, St. Thomas points out change merely 
for the sake of change is not a good thing, for it breaks up these habits 
of obedience, as Aristotle had likewise observed. Change may be neces- 
sary, because man lives in a changing world, but the advantages of the 
change should be weighed carefully against the disadvantages involved 
in breaking up a custom, or habit, of obedience. 

The Code introduced some changes into the Canon Law, but, in 
line with the thinking just outlined, those changes were not introduced 





4 See Romans 13:1-5. 
5 See Canon 27, § 1. 
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until] the need for them was sufficiently widely felt. In the meantime, 
however, the necessary flexibility in the law was provided by the in- 
stitute of “dispensation,” i.e. the relaxation of the law in a particular case 
in which such action is reasonable, lest a law established for the general 
welfare become harmful in an individual case. This is but another 
application of equity. 

Natural law is a source of Canon Law in some cases, e.g. as to 
the rule that impotence prevents a valid marriage.® In a less strict sense 
natural law is the source of Canon Law in that some commands of the 
natural law are common to all and are found in all laws, e.g. agree- 
ments are to be kept; an accused has a right to defend himself. Further, 
natural law is always the basis and norm of Canon Law in the sense 
that the lawgiver cannot legislate contrary to the natural law. Finally, 
if a lacuna should appear, despite the best efforts to fill them all, natural 
law provides a supplementary norm, i.e. what is reasonable and just 
under the circumstances, 


2. Relation of Canon Law to civil law 


The relation of Canon Law to civil law can be considered as it 
appears in the eyes of the Church, with a consideration of the theory 
of the “indirect power,” and as it appears in the eyes of civil ‘government. 

a. In the eyes of the Church 

Given the theory that all just human laws have power from the 
natural law and ultimately from the eternal law to bind men in con- 
science, it is easy to understand the formation of the Nomocanons in 
the East and the Capitularies of various princes in the West, as well as 
the inclusion in Gratian’s Decretum of various provisions from the 
Roman and Germanic law. In the present Code, too, Canon 1529 
states that what the civil law in the territory provides concerning con- 
tracts, both in general and in particular, and concerning discharge 
thereof, is to be observed by virtue of Canon Law in ecclesiastical 
matters with the same effects, unless the provisions of the civil law are 
contrary to divine law or there is some other specific provision on the 
matter in Canon Law. The “other specific provision” there referred to 
has to do with specifying what authority must approve alienations of 
“precious” objects, or other objects the value of which exceeds a certain 
sum, disposition of the funds obtained from such alienation, gifts from 
or to the Church, mortgages, sales, length of leases, loans of goods and 
interest charges on such loans, 

Such “canonization” of the civil law was long ago approved by 
Gregory I (the Great, 590-604 AD), who said that the imperial laws 
are of great help to the canons, and Nicholas I (the Great, 858-867 
AD), who considered the Roman laws “venerable,” i.e. something 
almost sacred. Innocent IV ordered the study of both Roman and 





6 See Canon 1068, § 1. 
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Canon Law in the school in the Lateran Palace. Boniface VIII ordered 
the study of Civil Law in the Roman University. Gregory IX included 
in his decretal collection the statement of Lucius III (1181-1185 AD) 
that as the laws do not disdain to imitate the sacred canons, so also the 
statutes of the sacred canons are aided by the constitutions of the princes. 

Roman Law was of particular interest to the canonists, for it was 
a more developed system of law than the Germanic and afforded a 
much better concept of public law, e.g. as to offices, than that developed 
in feudal times. It remained a suppletory norm for the Canon Law, 
in fact, until the present Code went into effect, and even now one of 
the qualifications for a judge of the Sacred Roman Rota is a degree of 
Doctor of Both Laws (J.U.D.), ie. Canon and Civil. 

Roman Law particularly underlies the rules regarding the judicial 
process, especially the civil as distinguished from the criminal. Indeed, 
from Roman Law come such terms as “definitive sentence,” “inter- 
locutory sentence,” “res judicata,” “appeal,” words which through 
Canon Law passed readily into Equity procedure in England, since the 
Chancellors were ecclesiastics until the time of Thomas More (1478- 
1535 AD). 

Huguccio, the famous commentator, remarked in the early thirteenth 
century that all are bound to live according to the Roman laws, at least 
those which the Church approves. This does not mean, however, that 
the Church was loath to “canonize” Germanic institutes. Indeed, it ac- 
cepted the Germanic version of the benefice, and the idea of the right 
of patronage, for a time, though it later led to the conflict over “in- 
vestitures,” for a vassal could not be independent. 

On the other hand, the Christian church refused to recognize the 
Roman Emperor as supreme pontiff and refused, even at the cost of 
life itself, to obey his laws ordering sacrifice to the gods of Rome, This 
was a practical application of the distinction between just and unjust 
laws. The former were to be obeyed in conscience, the latter were to 
be disobeyed because of conscience. 

The problem of how the Church should get along with the State 
prior to the Edict of Milan (313 AD) was simply that of how to live 
through a period of persecution, When, however, the Church became 
the official religious body of the Roman Empire the question of Church- 
State relations had to be resolved. ‘To Ambrose (c. 340-397 AD), 
bishop of Milan, but previously Roman Governor of Liguria and Emilia 
provinces, belongs the honor of having worked out the basic principles. 

He held, first, that the Church is, in its domain, independent of 
the State. This was important in his day because of the prevalent con- 
cept that public law, jus publicum, covered all matters included ‘» sacris, 
in sacerdotibus, in magistratibus, i.e. in sacred, religious, things, in priests, 
in government officers, as Ulpian (d.c. 228 AD) expressed it. Hence 
the emperors after Constantine considered that as heads of the State, 
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and consequently of the law, both public and private, they were also 
heads of the Church. 

It was against this Caesaro-papism that Ambrose asserted the in- 
dependence of the Christian church. According to Ambrose, then, the 
Church is, in its own sphere, subject to its own law, the jus ecclesiasticum, 
e.g. bishops are to be judged only by other bishops, and as to matters of 
faith the emperors themselves are subject to the Canon Law. Churches, 
religious edifices, are not subject to the authority of the emperors and 
they cannot dispose of them at their pleasure, as they can of public 
buildings belonging to the State. Thus, when Empress Justine wanted 
to take a church from Ambrose and give it to the Arians whom she 
favored he filled the church with a congregation which he kept alert 
all night singing hymns, which he composed on the spot, so that the 
troops could not take it without a massacre. 

Second, Ambrose held that the Church has a right to protection 
from the State. This did not mean for Ambrose that violence should 
be countenanced against a heretic or that blood should be shed in a 
religious controversy. Rather, to convert the Arians who were opposing 
him he counted on the moral and intellectual action of his faithful. 

It was Augustine (354-430 AD), annoyed repeatedly by the 
violences of the Donatists, who finally swung away from the position of 
Ambrose, his teacher, to urge repressive measures by the State against 
these disturbers of the peace. It was this opinion of Augustine which 
had great weight throughout the Middle Ages and which serves to 
explain much of what went on during the religious controversies of that 
period. 

Third, Ambrose held that the Church is the guardian of morals, 
and even princes are subject to her in this, After the slaughter of several 
thousands which Theodosius had ordered at Thessalonica in reprisal for 
the murder of some imperial functionaries during a riot there, Ambrose 
refused the emperor Communion until such time as he had done public 
penance for the atrocity. 

This action of Ambrose raises the question of the “indirect power” 
of the Church over the State. Similar to his action is that of Innocent 
III taken when Philip Augustus, King of France (1180-1223 AD), 
refused to appear before the Roman Pontiff, contending that in the 
matter of the fief regarding which, in breach of his oath, he was con- 
tending with John Lackland, King of England (1199-1216 AD), he 
was independent. The Pope in his decretal said: 

Let no one think that we intend to disturb or diminish 

the jurisdiction of the illustrious king of the French, when 

he neither wishes to nor should impede our jurisdiction. . . 

For we do not intend to judge concerning the fief, the judg- 

ment as to which belongs to him, unless perchance by common 

law through special privilege or contrary custom something 
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has been derogated, but to decide about the sin, as to which 

without doubt the censure pertains to us, which we can and 

must exercise over every person, 
Therefore, he declares that he can be appealed to in that temporal 
controversy between princes because of the spiritual care which he should 
exercise also with regard to princes, 

Commenting on this text Sinibaldus Fliscus, whose work was 
composed after he became Innocent IV, says, regarding the words, 
“For we do not intend to judge concerning the fief . . .,” “Directly, 
indirectly is a different thing, because one cannot do penance unless one 
makes restitution.” 

The power which Innocent was asserting had nothing to do with 
that direct power of the Pope over civil society which some writers of 
the Guelph party, like Egidius Colonna (1247-1316 AD), were pro- 
posing to counterbalance the claim of the Ghibellines that all of 
Christendom should be united under the Holy Roman Emperor. 

The Guelph and the Ghibelline writers, too, like Dante Alighieri 
(1265-1321 AD) who wrote his treatise On the Monarchy c. 1312 
AD, made much use of scholastic arguments, allegories, symbols, and 
very subtle discussions on points which would not seem to need refutation, 
but such was the taste of the times. A favorite symbol used by both 
sides in this debate was that of the “two swords,” representing the 
Papacy and the Empire. 

How the symbol was used appears in the Bull of Boniface VIII, 
Unam Sanctam. Boniface wrote: 

It is necessary that one sword be under another, and the 
temporal authority be subjected to the spiritual power. For 

as the Apostle says: “There is no power but from God, and 

those that are, are ordered by God’; but they would not be 

ordered, unless one sword were under the other, and as an 
inferior were led by the other to the highest things. For 
according to Blessed Dionysius it is a law of the divinity, that 

the lowest by the intermediate be led to the highest. It is not, 

therefore, according to the order of the universe that all 

things be brought into order equally and immediately, but the 
lowest by the intermediate and the lower by the higher. Now, 

that the spiritual power must precede any terrene power in 

dignity and nobility we must the more clearly confess the 

more the spiritual things excel the temporal. 


This precedence in dignity and nobility, indicated by the position 
in which the church flag is flown by the Navy during ship’s services, 
shows the primacy of the spiritual, which requires that the temporal shall 
not be a hindrance to the spiritual, but rather a help. The indirect 
power, therefore, of the Church in temporal matters is not a political 
or temporal power, which was never granted to it, but a spiritual one. 
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It is based on its spiritual mission, exercised in virtue of its spiritual rule 
of souls, and directed toward the supernatural good of the faithful, as 
in the case of the excommunication announced by Pius XII (1949 AD) 
of those who become militant Communists, or the prohibition issued in 
1959 AD by John XXIII against voting for those who, though not 
Communists themselves, support Communist programs. This indirect 
power certainly has nothing to do with the juridical perfection of the 
State which is completely independent in its sphere, as Innocent III 
stated. Simple in theory it is difficult to apply in practice, as History 
shows. 
b. In the eyes of civil government 

The communication between systems of Law is not a one-way 
street. As the Canon Law has taken institutes from Roman and 
Germanic law so other laws have borrowed institutes from the Canon 
Law. In addition to the procedure of Equity, mentioned previously, 
there are other examples of institutes which show the influence of 
Canon Law upon their development. 

Thus, the feoffment to uses, out of which grew our modern law 
of Trusts, shows this influence. Partly because of the statutes of mort- 
main, like the Great Charter of Henry III, c. 43 (1217 AD) and the 
Statute de religiosis, 7 Edw. I (1279 AD), and partly because of the 
interpretation of the vow of poverty by some religious orders to mean 
that while they might have the use of property they could not have title 
thereto even as a corporation, the custom of feoffments ad usum, i.e. 
to the use of the corporation arose, While at first the cestui’s claim 
against the feeffee to uses was enforced only by the indirect power, i.e. 
the power to refuse to admit the feoffee to penance until such time as 
he was willing to respect the feoffor’s wishes and allow the cestui to use 
the property according to the terms of the feoffment, a large body of 
rules covering the relationship had grown up by the time the Chancellor, 
the keeper of the king’s conscience, took over the task of enforcing 
what until then had been a duty of the individual’s conscience. 

This enforcement of uses, frequently after the feoffor had died, 
was another aspect of the enforcement of wills in general. While the 
feudal rules regarding inheritance were in force there was not much a 
man might leave. His few chattels he directed some friend, not infre- 
quently the priest who attended him in his last illness, to distribute to 
certain persons or for certain purposes. These wills, frequently nuncu- 
pative, of such unimportant items as personal property were not a matter 
of concern to the courts which were wrestling with the more compli- 
cated problem of restraints on alienation of realty. The most effective 
way, then, to secure the performance of his duty by the executor, or to 
persuade the next of kin to allow him to do it, was to threaten refusal 
of admission to penance. The discussion of the circumstances under 
which this was to be done and what, on the other hand, was to be 
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considered sufficient performance gave rise to a considerable body of 
rules by the time of the Statute of Wills (1540 AD). 

By a similar use of this indirect power the mortgage was changed 
from the original mortuum vadium according to which the mortgagee 
got not only title to the property but also the right to all the rents and 
profits thereof until the loan was repaid, on law-day. Since the title 
was transferred merely for the purpose of giving the lender security 
the property seemed more rightfully that of the borrower to whom 
should, in conscience, go the rents and profits as if he had never 
mortgaged it. The mortgagee who insisted upon taking the rents and 
profits for himself instead of letting them go to the mortgagor or 
applying them to reduce the debt seemed indistinguishable from the 
usurers who, according to the second council of the Lateran (1139 AD) 
could not be admitted to penance unless they made full restitution. 
Thus was the concept of the mort-gage shifted to that of the vivum 
vadium whereby rents and profits went to the mortgagor or in payment 
of the debt. 

A considerable body of marriage law likewise has come from the 
Canon Law, particularly from the Fourth Book of the Decretals, From 
the Fifth Book, too, has come an interesting body of rules concerning 
the distinction between accidental and voluntary homicide, particularly 
after the fourth council of the Lateran (1215 AD) forbade the clergy 
to have any more part in trials by ordeal. 

The State’s attitude toward the Canon Law has varied from that 
of Diocletian that it should be burned to that of Justinian that he, 
as Emperor, should make it. Fundamentally, both Diocletian and 
Justinian were applying with totalitarian thoroughness the Roman con- 
cept of public law whereby religious bodies, of which according to the 
Twelve Tables there could be but one, and religious matters, and 
clergy are as much a part of the public law of the State as are public 
officers and are to be regulated in the same way. Whether the regulation 
was oppressive or oppressively paternal depended upon the attitude of 
the sovereign toward the particular religious body. 

In the East the oppressive attitude was shown in the areas which 
came under Moslem control. In the West the areas which came under 
the control of the migrating nations experienced the oppressive attitude 
for a time, then the paternal one evidenced in the Capitularies came to 
the fore. The independence of the Church, so strongly asserted by 
Ambrose, was compromised even when the paternalism was disguised 
as a “right of supervision,” or a “right of protection,’ which meant, 
e.g., that to make sure Church revenues were protected the protector, 
called “advocatus,” collected them and disbursed them himself, for a 
fee, naturally. So bad did this practice become that it gave rise to the 
medieval jingle: St. Yves was a Breton, an advocatus, but not a robber, 
a thing of wonderment to the people! 
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The attitude of paternalism continued after the Diet of Speyer in 
countries which applied literally the slogan “cuius regio, etus et religio.” 
The result was that in place of Canon Law, Church Law, as it was 
called, enacted, authorized, or approved by the State came to pre- 
dominate. In so far as the Canon Law existed at all it was considered 
as the Law Merchant had been for a long time, ze. a body of rules 
governing the relationships of a particular group of people by which they 
could settle their differences between themselves but which did not con- 
cern the courts of the State unless some member of the group saw fit to 
appeal to those courts, 

Since the upheavals of the nineteenth century in Europe this atti- 
tude of paternalism toward a particular religious group and of oppression 
toward others has given way to one of neutrality toward all groups, so 
that the laws of all groups are in the status of the old Law Merchant 
prior to its adoption into the municipal law systems of the various 
countries. 

3. Examples of particular canons of importance today 

To choose from among the 2414 Canons of the Code, which 
are themselves the distillation of centuries of experience, certain ones 
which are of importance today in comparison to the rest is not an easy 
task. 

One might, however, point to Canon 1520 which provides that 
each bishop, for the proper administration of church property, shall have 
in his episcopal city a “Council of Administration,” composed of two 
or more suitable men, as far as possible expert also in civil law, chosen 
by himself with the advice of his Board of Consultors to advise him on 
matters of administration. 

In some cases of alienation, according to Canon 1532, the bishop 
must get the advice of this Council of Administration, in other cases he 
must get its consent, or the alienation is invalid and the Church has a 
right to proceed against him or his estate to recover what was received 
from the alienation or the value of the property, whichever is higher. 

Further, the maxirnum amount beyond which consent of the Holy 
See is required for the alienation to be valid has been amended as of 
1952 AD so that the amount stated in Canon 1532 is no longer to be 
followed, The amount specified in the amendment is 5,000 U.S. dollars 
for North America, unless special powers are given, e.g. to the Apostolic 
Delegate, to authorize alienations over that amount. 

In view of the announcement of a forthcoming ecumenical council, 
which will be the twenty-first, Canons 222-229 might also be considered 
important. They provide for the convocation, agenda, membership, 
attendance and departure of members, and binding force of decrees of 
such a council, as well as for its interruption in the event of the death 
of the Pope while it is in session, 

Also of current interest is the provision in Canon 429 for the 
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government of a diocese by the Vicar General should the bisNop be 
imprisoned or in exile and unable to communicate with his people even 
by letter. He can even appoint several priests to take over the govern- 
ment one after another, should the situation warrant it. Should this not 
be possible, e.g. if he is captured too quickly, the Board of Consultors 
is empowered to elect a Vicar to carry on. All of these men are re- 
quired to notify the Holy See as soon as possible of what has happened. 

The Sacred Congregation for the Propagation of the Faith when 
asked whether these same provisions apply to dioceses in mission terri- 
tories stated in 1954 AD that they do. 

Cyprian, Bishop of Carthage (249-258 AD), was able, during 
the persecution of Decius, to continue to govern his diocese by letters 
from his place of exile. Not all bishops, however, have always been so 
fortunate, hence the provision of Canon 429. 

Thus, in Canon Law, is the old ever new, and the new, as was 
stated in the beginning of this article, frequently joined with the old. 
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LAW, POLITY, AND THE REUNION OF THE CHURCH: 
THE EMERGING CONFLICT BETWEEN LAW 
AND THEOLOGY IN AMERICA 


WILLIAM STRINGFELLOW* 


I 
LAw AND THE CHURCHES IN AMERICA: 
the presumption of Christian Disunity 


The uneasiness in the churches in America about their division and 
disunity has reached a stage that portends crucial issues for the law. To 
anyone who does not believe in God, the guilt so evident among the 
churches because of their separation from each other must seem a bit 
ironical, The churches in the nation have never been more populated, 
more prosperous, more popular.’ The people have never been more 
inclined to support, whatever the reasons, a multiplicity of churches and 
2 The politicians and the legis- 
lators have never thought more positively, albeit never less critically, 


sects and seances and religious sciences. 


of religion, and “spiritual values,” and even of the name of God.* 


A. The Concern for Unity among the Churches 

Though it appears that religious societies of almost any sort could 
survive and thrive at the present time, it is the churches which are the 
largest in communicant strength and the most important in economic 
resources and political influence and national status—those in a sense 
most able to survive on their own—who bespeak the most sober concern 
for the recovery of the unity of the Church, 

The most publicized expression of that concern recently has been, 
of course, the call of Pope John XXIII for an Ecumenical Council to 
consider in some fashion not yet disclosed the separations between the 
Roman Church and other communions. The size and cohesion of the 
Roman Catholic Church in the United States makes the prospective 
deliberations of the Ecumenical Council of enormous significance to all 
the churches in America. 

Even more recently, in conjunction with the celebration of the 
450th anniversary of the birth of John Calvin, “Reformed and Presby- 
terian leaders over the world called . . . for a drive toward Christian 
unity that in time could end the separatism Calvin did so much to bring 
about.”* This appeal, which had the concurrence of American Presby- 





* Member of the New York Bar; special counsel to the Episcopal Diocese of 
New York. 

1 See YEARBOOK OF AMERICAN CHURCHES FOR 1959 (Landis ed. 1958). 

2 Massachusetts Council of Churches Study Group Draft Statement 4 (June 
1957). 

3 PFEFFER, The Case for Separation, in RELIGION IN AMERICA 78 (1958). 

4N.Y. Times, June 1, 1959, p. 34, col. 4. 
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terian leaders, was addressed to all the churches, Roman Catholic to 
Pentecostal, and apparently, therefore, contemplates conversations with 
churches which do not adhere to presbyterial polity. 

Since the formation of the World Council of Churches, the Protes- 
tant, Anglican, and Orthodox member churches of the Council in the 
United States have been dealing with some of the specific issues of 
their disunity relating to both the doctrine of the faith and the govern- 
ment of the church.® 

The last thirty years have witnessed a number of mergers of 
denominations, especially where divisions have been more a matter of 
sociology than either doctrine or polity. In 1931, for example, the 
Congregational Christian Churches were constituted of the Congre- 
gational Church, with its origins in Pilgrim New England, and the 
Christian Church, a denomination which began in the revivals of the 
late eighteenth century in the mid-west.° In 1939, the Methodist 
Church, which like some other bodies had been divided in the Civil War, 
reunited.” The Reformed Church in the United States and the 
Evangelical Synod of North America united as the Evangelical and 
Reformed Church in 1934.° 

The concern among the major denominations for the reunion of 
the Church has been serious, but not always amiable. Where efforts 
toward union have attempted to deal with differences in ecclesiastical 
polity, the debilitating factionalism of Christian disunity has been ex- 
posed. Unmindful evidently of the admonition of the Apostle Paul 
that “to have law suits at all with one another is defeat for you,” 
factions disputing polity have resorted to the civil courts to try to bar 
reunion.” When the Congregational Christian Churches and the Evan- 
gelical and Reformed Church, both denominations the results of former 
mergers, negotiated a plan of union in spite of the differences in the 
polities of the two groups, a faction in the Congregational Christian 
denomination brought suit in New York to prevent the union.'® 

When the concern for unity is pressed with such seriousness that 
fundamental differences have to be faced, the temptation for the 


5 See 1 MAN’s DisorDER AND Gop’s DesiGN 177-99 (1949). The most recent 
deliberations on the disunity of the churches in the United States took place in 
1957 at the North American Conference on Faith and Order. THE NATURE OF 
THE Unity We Seek (Minear ed. 1958). The official reaction of the Central 
Committee of the World Council of Churches to the Ecumenical Council proposed 
by Pope John XXIII is reported in 18 Ecumenical Courter 1-2 (January-February 
1959). 

6 MEAD, HANDBOOK OF DENOMINATIONS IN THE UNITED STATES 73-77 (1956). 

71d. at 145-52. 

8S Jd. at 94-96. 

91 Corinthians 6:7. 

10 See Cadman Memorial Congregational Society of Brooklyn v. Kenyon, 
192 Misc. 124, 95 N.Y.S.2d 133 (Sup. Ct.), rew’d, 279 App. Div. 1015, 111 N.Y.S.2d 
808, aff'd, 306 N.Y. 151, 116 N.E.2d 481 (1953). 
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churches has been to look to the law to preserve their disunity." 
B. The Historicity of American Law 

It is a common observation, as Leo Pfeffer says, “to note that the 
Constitution is a living document,” which, along with the Bill of 
Rights, remains “viable and vigorous” because it “‘can be reinterpreted 
to meet the needs of contemporary generations.”!* The same is es- 
sential to the maturity and wisdom of statutory law, especially, perhaps, 
where statutory law deals with matters closely related to constitutional 
provisions. Law needs to listen to history, not only to recollect what 
happened in the past, nor to enshrine the needs and prejudices of 
ancestors, but also to be responsive to contemporary life, and to esteem 
the present necessities. Where the law is static or abstract it becomes 
both obsolete and superstitious. 

The laws of the states dealing with religious societies are under 
constraint to uphold the separation of church and state and the free 
exercise of religion.1* The conception of separation and religious liberty 
is rooted deeply in the history of early America and in the history of the 
multiplication of denominations in this country. Recalling both is es- 
sential to an appraisal of law and polity in the light of the renewed 
concern for the reunion of the Church, But the matter does not end 
there: the contemporary situation among the churches and the nature of 
the unity the churches seek, as well as the factions in society which have 
no church, must be taken into account, 

C. Law and Religious Pluralism in the Colonies 

In colonial America church and state were not separated. In the 
charter colonies in New England, which had substantial freedom in 
managing their internal affairs, the Congregational Churches became 
the legal establishment."* The New England Puritans were perhaps 
most influenced in their principle of joinder of church and state by 
Calvin’s plan for theocratic government in Geneva, but there was also 
the influence of the Anglican heritage.’ 

In the middle and,southern colonies, which were managed by pro- 
prietary boards in England commissioned by the Crown, the established 
church was the Church of England.’® Yet there was no pretension of 
theocratic government in the Anglican establishment. Establishment 
just meant tax support of the church and the clergy.’ The view of 
some scholars is that the more liberal establishment in the colonies which 
had, paradoxically, the least political freedom from England, is attribut- 
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12 PFEFFER, Op. cit. supra note 3, at 54. 
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15 Jd. at 33-34. 
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able mainly to economics. Dean Willard Sperry points out that when 
the influx of English settlers began to diminish, the proprietary colonies 
needed settlers regardless of their religious beliefs and recruited them 
from among persecuted sectarians on the Continent.’* In 1691, when 
Virginia sought a charter in England for the College of William and 
Mary, it was represented to the Lord of the Treasury that, just as 
Massachusetts had Harvard, Virginia needed a seminary for the training 
of ministers and the saving of souls. The Lord of the Treasury is 
reported to have replied, “Souls! Damn your souls; make tobacco.”’® 
Somewhat later, in 1750, the issue arose in Virginia of the recognition 
of the Presbyterians in the colony. The established church opposed 
recognition, but the Lords of Trade in London told the Council of 
Virginia: 

A free exercise of religion . . . is essential to . . . enriching 

and improving a Trading Nation, it should ever be held sacred 

in His Majesties Colonies. We must therefore recommend 

it to your care, that nothing be done which can in the least 

affect that great point.” 

The liberal establishment of Virginia and the theocracy of Massa- 
chusetts were the two chief precedents in church-state policy in the 
colonies, but the situation of those persecuted for religious belief or 
suffering civil disabilities because of religious dissent should be noted. 
Exiles, mainly non-conforming Puritans, from the charter colonies in 
New England founded the Naragansett Bay colony. And though they 
boasted of religious freedom; they had little toleration of Roman Catho- 
lics.*” Catholics migrated to Maryland, while the Quakers, who appear 
to have been the only ones who actually suffered execution for their 
beliefs, had their asylum in Pennsylvania.”* 

Economic necessity, diversity of nationality among the settlers, the 
multiplication of sects through migration and, because of persecution in 
the colonies, the emergence of indigenous nationalism in the Revolution 
—the entanglement of such factors as these set the stage for the 
separation of church and state in America, 

D. Law and Religious Pluralism in the United States 


By 1775 establishment was formally the case in three of the 
New England colonies, in four counties of New York and five southern 
colonies. The New England establishments were Congregational, the 
rest Anglican.** Any attempt at a policy of establishment in the new 
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nation could only have been advanced by one or the other of these 
churches, and neither was strong enough to prevail in that in the Con- 
gress. Neither would have agreed to recognize the other, anyway, it 
appears.”° 

Moreover, the sentiment against establishment was strong among 
the leaders in the making of the Constitution. George Washington 
was anxious that America “never again . . . see . . . religious disputes 
carried to such a pitch as to endanger the peace of society.”** Jefferson 
authored the Statute of Virginia for Religious Freedom, and its prec- 
edent in abolishing religious tests for public office was followed in the 
Constitution.” Madison proposed the Bill of Rights with the First 
Amendment policy of no establishment and religious liberty.”* 

Though separation of church and state was the federal policy, 
with the adoption of the Bill of Rights, establishment remained in some 
states until 1833. Significantly, it expired then in Massachusetts because 
of schism between Congregationalists who confessed the Trinity and 
the Unitarians: the Trinitarians finally refused to pay taxes to support 
the schismatics.”® 

By the time the last vestages of establishment in the states had 
been ended, new forces were at work in the expansion and settlement 
of the nation which abetted the multiplication of denominations as, 
indeed, Madison anticipated when he said, “In a free government the 
security for religious rights consists in a multiplicity of sects.”°° The 
definitive analysis of the forces spawning the fragmentation of the 
Church in America is The Social Sources of Denominationalism by 
H. Richard Niebuhr, Dr. Niebuhr points out these factors: (1) the 
stratification of the Church according to economic class and the control 
of property, (2) the impact of nationalism and of immigration dividing 
the Church in America according to foreign origin, (3) the significance 
of sectionalism at first in the conquest and settlement of the continent 
and Jater in the growth of provincialism and sectional churches, (4) the 
racial division and segregation of the churches.*" 

The interplay and the power of these influences in the multipli- 
cation of denominations in America are what, according to Dr, Nie- 
buhr, the churches must confront in any serious search for unity. 

The evil of denominationalism lies in the conditions which 

make the rise of sects desirable and necessary: in the failure 

of the churches to transcend the social conditions which 

fashion them into caste-organizations, to sublimate their 
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loyalties to standards and institutions only remotely relevant if 

not contrary to the Christian ideal, to resist the temptation of 

making their own self-preservation and extension the primary 

object of their endeavor.*? 

Denominationalism represents, Dr. Niebuhr argues, “the moral 
failure of Christianity.” 

It would not be true to affirm that the denominations are not 

religious groups with religious purposes, but it is true that they 

represent the accommodation of religion to the caste system. 

They are emblems, therefore, of the victory of the world over 

the church, of the secularization of Christianity, of the 

church’s sanction of that divisiveness which the church’s 

gospel condemns.** 

Calculations of the extent of denominationalism in the United 
States at the present time vary because of differences in reporting tech- 
nique and the like, but by any calculation the separatism of the churches 
is staggering. Dr. Frank Mead figures that there are nearly 100,000,000 
members of 295,000 local churches in 266 distinct denominations and 
sects at the present time.** Mr. Madison would, I suppose, be pleased, 
but the issue for the churches is that Saint Paul would be scandalized.® 


E. Law and Polity: Appeasement or Preference? 


The simplest interpretation of the American policy of separation 
and religious liberty is that such is the only practical accommodation 
that could be made to the diversity of churches when the Constitution 
and the Bill of Rights were adopted. And the obvious corollary to that 
is that the appeasement of denominationalism is extraordinarily more 
necessary today. Toleration is supposed to be the adjustment between 
pluralism and freedom in a democratic society.*® Neutralism is the 
guarantee of freedom of religion. Among a host of others, such was 
the observation of Lord Bryce: 

It is accepted as an axiom by all Americans that civil power 

ought to be not only neutral and impartial as between different 

forms of faith, but ought to leave these matters entirely on 

one side, regarding them no more than it regards the artistic 

or literary pursuits of the citizens. There seems to be no two 

opinions on this subject in the United States.*” 
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American religious life and the policy of the law toward the 
churches, it is true, has been and, on the whole, is, as Dean Sperry 
describes it, “rankly individualistic.”** In his celebrated letter to the 
Danbury Baptists, Thomas Jefferson—who refused to join a church— 
wrote : 

Believing with you that religion is a matter which lies solely 

between man and his God, that he owes account to none other 

for his faith or his worship, that the legislative powers of 

government reach actions only, and not opinions, I contem- 

plate with sovereign reverence that act of the whole American 
people which declared that their legislature should “make no 

law respecting an establishment of religion, or prohibiting the 

free exercise thereof,” thus building a wall of separation 

between church and state.*® 

But it is not supportable that this view is neutralism toward 
religious belief. It is, on the contrary, an article of the peculiar the- 
ology of Protestant dissent. It represents a preference in the law for a 
particular theology and, for that matter, for a specific polity. That is a 
polity which, I suggest, prizes disaffection and disunity in the churches, 
and the polity most gravely threatened by the prospect of the reunion 
of the Church. In short, a presumption in favor of Christian disunity 
is embodied in the law. 

Mark De Wolfe Howe has said that the policy in the law of 
separation and religious freedom rests on theological presuppositions in- 
consistent with real neutrality among denominations, 

Those who support the thesis that each man should be left 

free by government to follow the faith which his mind and 

heart prefer, very generally, if not invariably, have in religion, 
abandoned the belief that an ultimate truth has been revealed 

for all . . . (this thesis) generally bespeaks a Protestant, and 

very frequently a skeptical, attitude toward the ‘truths’ of 

religion.*” 

Leo Pfeffer points out that the concept of separation and religious 
liberty united two forces in America, the same forces suggested by 
Howe as Protestant and skeptical, namely Protestant dissent and secular 
humanism.*' He cites the advocacy of separation on theological grounds 
by Roger Williams, among several other early Baptist leaders. For 
example, John Leland of Virginia wrote that “government has no more 
to do with religious opinions of men than with the principles of mathe- 
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matics,” a statement which seems not to have been borne out either in 
the realm of religion or mathematics.* 

That religion is a private affair, radically individualistic, is perhaps 
the singular affirmation of the churches of congregational polity in 
America. “According to the polity of Congregationalism (i.e. Inde- 
pendency), which was the pattern of church life in the New England 
colonies, any group of like-minded and professed believers have the 
right to organize themselves into a church,” Dean Sperry observes.** 
It is that very notion, basic to the polity of Protestant dissent, supported 
politically by the secular humanists, that is the rationalization of sepa- 
ration of church and state and of religious liberty. That notion in the 
law is theologically partisan, in spite of the gloss of neutrality in which 
it is sometimes defended. That is a notion, indeed, which encourages 
disunity in the Church. It is a notion that must be challenged insofar 
as the Church overcomes the “moral failure” of its denominationalism. 


II 
Po.iry AND Law: 
the variations in denominational polities 


The separation of church and state in the United States does not 
mean, of course, a policy of absolute isolation of religion and govern- 
ment, either institutionally or substantively. As Professor Wilbur G. 
Katz has said, “In determining the limits of constitutional separation, 
it is the concept of religious freedom which provides the criterion, The 
principle of church-state separation is an instrumental principle.”** But 
separation does categorize the matters in which the law has any concern 
or contact with the churches, Generally the law professes no concern 
for the doctrines of churches, but it is frequently concerned with the 
government of the churches, with the polities of the denominations.*° 
The law supposes that theology and polity are severable. 

A. The Polities of the Divided Church 

Though the Church in the United States is divided as much as it 
is, most denominations and sects adhere to some variation of one of the 
three common polities—episcopal, presbyterial, or congregational. One 
study classifies ninety-nine groups with a congregational polity, seventy- 
nine with an episcopal government, and fifty-two with a_presbyterial 
system, with four bodies which have a military type of organization, 
like the Salvation Army, and the remaining denominations either un- 
classified or, one suspects, unclassifiable.** Population-wise, more 
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American church members belong to denominations governed according 
to episcopal polity than both congregational and presbyterial combined.** 

In churches of episcopal polity, the Bishop is the primary governor 
of the church and guardian of its faith and discipline. In no instance, 
however, does the Bishop exercise absolute authority or unrestrained 
discretion : 

[The Bishop] acts within a framework of doctrine and law 

that has been transmitted through the Church’s life across 

the centuries, and it is his duty to adhere to the Church’s 

teaching as he has received it. He is subject to the authority 

and discipline of his brother bishops, and to a pastoral relation- 

ship with his clergy and people which places important limi- 

tations on what he does and why he does it.** 

Episcopal polity is found in a “constitutional” form in some 
churches in America in which a voice has been provided for laity and 
clergy in matters of doctrine and discipline.*® Among the principal 
churches with one form or another of episcopal polity in the United 
States are the Roman Catholic Church, the Eastern Orthodox churches, 
the Protestant Episcopal Church, the Old Catholic churches, the Polish 
National Catholic Church, the Methodist Church, and the Evangelical 
United Brethren Church.” 

At the other extreme in polity are the denominations and sects of 
congregational or independent government, in which each individual 
congregation exercises authority in matters of doctrine and discipline. 
Each congregation is autonomous, but for practical administration of 
common concerns voluntary associations, or in some cases synods, of 
representatives of several congregations may exercise powers delegated 
to them.°’ Among major groups with a congregational or a congre- 
gational-synodical form of government are the several Baptist bodies, 
the Congregational Christian Churches, the Disciples of Christ, some of 
the Lutheran churches, the Quakers and the Churches of Christ.®” 

The other common Christian polity is presbyterial, in which the 
church is governed by, presbyters or elders, chosen from and approved 
by the members of the congregations, and the ordained ministry in 
representative bodies at several levels such as sessions, presbyteries, classes, 
synods, and assemblies. “The larger body or a representation of it exer- 
cises authority over the smaller, and the representation of the whole 
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exerts authority over all the parts.”** Denominations adhering to presby- 
terial polity, in addition, of course, to the several Presbyterian churches, 
include the Reformed Church in America, the Evangelical and Re- 
formed Church, the Assemblies of God, some of the Lutheran churches, 
and the Christian Reformed Church.™ 

B. Legal Recognition of a Variety of Polities 

Generally speaking the laws of the several states dealing with 
religious societies, and the courts of the states, recognize these various 
polities, although the statutes and the courts classify variations of polity 
in an ingenious number of ways. Ohio law rests upon distinction be- 
tween churches with independent polity and those of connected polity, 
thereby recognizing that the episcopal and presbyterial polities are much 
more proximate to each other than either of them is to the congre- 
gational polity.” If Ohio illustrates a jurisdiction with relatively simple 
classifications of polity for the purposes of statutory law, New York 
illustrates the opposite and contains in its Religious Corporation Law 
twenty-three different classifications to accommodate specific denomi- 
national requirements or the peculiar requirements of groups of denomi- 
nations and sects with sufficient in common to warrant the same 
classification.* 

The courts have tried to maintain that their recognition of various 
polities is their concern only insofar as the form of church government 
is related to the church or religious society as a legal entity dealing with 
“temporal” rather than so-called spiritual affairs.°’ And in Harrison v. 
Hoyle, in which the court was called upon to determine the successor to 
property of the Ohio Yearly Meeting of the Society of Friends, after a 
factional dispute and schism among Ohio Quakers, the position was 
taken that civil courts in order to determine a property question will 
adopt the rules and enforce the polity of a denomination in the spirit 
and to the effect for which it was designed, and give effect to decisions 
of religious judicatories made in conformity with its own polity, provided 
that public policy is not thereby contravened.”* 
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C. Politics and Polity 

It is readily acknowledged at least among theological scholars and 
religious sociologists that the polities of the American churches have 
evolved in part in response to “pressures characteristic of the American 
environment.””” Dr. Richard Niebuhr puts it bluntly: 

The episcopal, presbyterian, and the congregational forms have 

each been set forth as representing the original and ideal con- 

stitution of the Christian church. Yet the relationship of these 
forms to the political experience and desire of various groups 

is considerably more pertinent than is their relationship to the 

New Testament. Under the social and political conditions of 

the American frontier English presbyterianism, which had 

been convinced of its fidelity to the New Testament model, 

was almost unconsciously transformed into New England 

congregationalism, which now defended its form of organ- 

ization as following the original and rightful Christian order. 

Episcopalianism was defended or attacked at many points in 

history, ostensibly because of its alleged maintenance of or 

departure from New Testament forms of church adminis- 
tration, but in reality because of its relationship to monarchical 

and absolute political government.” 

Some denominations of congregational polity have rather boasted 
of the identity between their polity and their politics, in asserting that 
this polity represents democracy at its purest.*' And long after colonial 
times and disestablishment in some places the town meeting and the 
congregational meeting were the same event.®* The association of con- 
gregational polity with democratic politics may turn out to be a decisive 
issue in the quest for the reunion of the Church, for the most indi- 
vidualistic churches of this tradition are also those who renounce use of 
the historic Christian Creeds held in such esteem in the more orthodox 
Christian churches, and, in some instances, do not require Baptism.™ 
In that connection it is worth noting as well the identification of 
congregational polity and democracy in certain religious bodies in the 
United States which do not profess to belong to the Christian Church.” 
Meanwhile, one Bishop of the Church of England has, with some 
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hostility it is reported, concluded that “all the churches in America, 
whatever their polity, are congregational.”® . 

The good Bishop may have overstated the consequence of im- 
porting the principle of Protestant dissent into the law, of embodying a 
preference for independent or congregational polity in the law of 
separation and religious liberty. 

On one hand, when, as Dr. Niebuhr warns, the denominations 
rationalize their politics in their polities, polity is apt to be divorced from 
the Gospel. But something like the reverse of that also takes place: 
polity becomes public policy. That is apt to mean the severance of polity 
from the Gospel, too. 

D. The Integrity of Polity in Theology 

Yet insofar as the unity of the Church is taken seriously, and 
inasmuch as the reunion of the Church is sought, polity must have its 
integrity in theology restored. The secularization of the Gospel—the 
relegation of polity to a mere gloss for political views and prejudices, 
the entanglement of polity with public policy—must be overcome if the 
Church is to recover unity. That is likely to require some radical 
changes in the denominations, and in the varieties of denominational 
polities, but then the reunion of the Church of Christ anticipates a very 
radical event. 

The complaint of Dr. Niebuhr against polity as political rational- 
ization is at the same time a plea for the fidelity of the Church to the 
Gospel, and he is among the first to point out that it is too simple and 
one-sided to consider that. the several polities are utterly corrupted.” 
Each of them retains some recollection of the Gospel and of the early 
Church, as well as of the history of the Church down through the 
centuries.’ Each maintains that the integrity of polity is in theology, 
that is, that both the definition and defense of polity is dependent upon 
theology. The way a church is governed and who governs a church is 
integral to the faith which a church confesses and represents in the 
world, At the Oberlin Faith and Order Conference it was said: 

The episcopal polities are grounded in the conviction that 

episcopacy is of the esse of the church, and is so inextricably 
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involved in its life and work as to constitute the nucleus, or 

heart, without which the whole would die and disintegrate. 

Polity is here a reflection of doctrine. A free-church polity, 

at least in the summaries presented to the committee, is re- 

garded as pragmatic: one of several possible administrative 

structures, of indifferent confessional value per se, the selective 
principle being demonstrable utility in a given situation. This 
position is also doctrinal, possible only with a free-church 
ecclesiology, and the free-church polity, or rather the approach 

to polity is therefore also doctrinal. 

From the point of view of the concern for the reunion of the 
Church, and from the views of the churches, polity has its integrity in 
theology. The law speaks in a different language, disassociating, at 
least for certain purposes, polity and theology. Query whether that 
dichotomy can be maintained? 


III 
Law AND Po.ity: 
the policy of “multiple establishment” 


The American law of separation of church and state and of free- 
dom of religion represents, somewhat paradoxically, the insinuation of 
a particular confessional theology into public policy, and, at the same 
time, that public policy assumes that polity and theology are severable. 
Superficially, of course, the supposed dichotomy between polity and 
theology, reflected in court decisions and in statutes dealing with religious 
societies, sounds like it upholds the separation of state and church. Yet 
responsible ecumenical discussion in this country among the churches 
denies any dichotomy between polity and theology.® Such a denial 
challenges anew the notion that the law is neutral toward religion; it 
exposes the law as still serving the requirements of the polity of Protes- 
tant dissent. 

A. Disestablishment and the Incorporation of Churches 

The meaning of sthe establishment of religion has changed since 
the First Amendment was drawn. Though there are reports that in 
some countries establishment is still associated with the suppression of 
non-conforming religious groups, that association no longer applies to 
England, from which the precedents for the colonial establishments 
were taken. Indeed, some leaders of the established church in England 
can be heard to complain that it is the only church there which suffers 
under civil disability for the reason that it is established.”° 
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Not only does establishment nowadays carry no necessary associ- 
ation with restriction on religious freedom, but, it will be recalled, that 
the compatibility of the two was urged and to some extent practiced in 
colonial Virginia.” 

Though both in the colonies and nowadays liberal establishments 
have been in effect, the Constitutional bar to establishment was given a 
strict interpretation. Madison vetoed a bill to incorporate the Protestant 
Episcopal Church in the District of Columbia, and said that it would 
violate the first amendment. “This particular church, therefore, would 
so far be a religious establishment by law, a legal force and sanction 
being given to certain articles of its constitution and administration.” 

Some states ostensibly follow Madison in considering incorporation 
of churches a form of establishment forbidden by the constitution. The 
Constitution of Virginia declares that the “General Assembly shall not 
grant a charter of incorporation to any church or religious denomi- 
nation.”"® West Virginia has the same view.’* In both states, however, 
one suspects contrary to Mr. Madison’s intentions, incorporation has been 
approved for religious purposes by the courts when a classification was 
proposed by the incorporators which could be distinguished, though ever 
so slightly, from “church or religious denomination.” In 1885, Virginia 
incorporated the Protestant Episcopal Education Society, whose purpose 
was to provide for seminary training, thus incidentally correcting the 
preference of some for tobacco over a learned ministry, nearly two 
centuries earlier."* West Virginia has held that a missionary society is 
not a church, and, therefore, can be incorporated.”® (Perhaps the real 
meaning of the severance of polity and theology is the opposite holding: 
a church is not a missionary society!) These decisions, plus the fact that 
the state constitutional prohibition of church or denomination corpo- 
rations does not in itself inhibit work by a denomination incorporated 
elsewhere, means that the practical distinction between states forbidding 
and those permitting incorporation of a church are not substantial.” 
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B. The Religious Corporation and the Churches 

Most of the states permit religious societies of several varieties— 
congregations, dioceses, synods and the like, missionary or educational 
societies, denominations—to incorporate or to create a corporation for 
the holding and management of property for religious uses, without 
evident anxiety that religious corporations are inconsistent with separation 
of church and state and the prescriptions against establishment of 
religion. In terms of recognition of the various common polities, the 
categorizations of state legislation, as has been hereinbefore noted, 
present no uniform pattern.”* At the same time, in several jurisdictions 
the decisions indicate that the grant of a corporate charter to a church 
by a state restricts its freedom to change polity, which usually means its 
denominational affiliation, and to change its confession of faith, an issue 
to be examined presently.”® 

Apart from the effect of incorporation on situations of schism, the 
language of the courts develops the dual entities doctrine. As the court 
in one celebrated early New York case, Petty v. Tooker, put it: 

These two bodies, viz: the corporation and the Church, al- 

though one may exist within the pale of the other, are in no 

respect correlative. The objects and interests of the one are 

moral and spiritual; the other deals exclusively with things 

temporal and material. 
Though Petty was eventually overruled on other grounds, the divisions 
between corporation and temporalities on one hand and church and 
spiritualities on the other is still fundamental to the law of religious 
corporations. In 1940, in Walker Memorial Baptist Church v. Saunders, 
the court reiterated the doctrine in New York, “In dealing with religious 
corporations, it is necessary to bear in mind that two separate entities are 
involved. One is the legal corporation; the other is the spiritual associ- 
ation of religious congregants which constitute the church itself.”*! In 
Ohio, the same theory is advanced in Harrison v. Hoyle.** In South 
Carolina, the court was, more concrete, saying that a religious corpo- 
ation is simply a civil institution for the management of property.™* 
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When the separate entities doctrine was applied to a question of 
whether the members of the religious corporation had to be also mem- 
bers of the church which was “within the pale of” the corporation, in 
Fiske v. Beatty, the New York court ruled that such membership was 
not essential.** And though this may seem on the face of it—to mem- 
bers of that church at least—a carrying of entities to extremes, there is 
a decision in New York ninety-two years prior to Fiske that holds that a 
person who has been expelled from a church may remain a trustee of 
the corporation associated with it.® 

This doctrine of the two entities is used mainly, as one would 
expect, as a principle limiting the jurisdiction of the civil courts in liti- 
gation involving the churches. As the cases involving both schism in 2 
church and merger of churches show, the courts accept jurisdiction 
where a question involving property rights or civil rights is involved.* 
In doing so, however, the courts continually deal with issues of polity, 
not only of identifying the polity of a party before it, but of interpreting 
that polity, frequently, so as to give it the effect that its confessional 
presuppositions require. That happened, for example, in /mmaculate 
Conception v. Murphy, where a Roman Catholic parish in Nebraska 
sought to restrain an excommunicated priest from exercising the office 
of priest and to restrain the trustees of the religious corporation from 
permitting him access to the parish property to do so.*” A closely related 
case involving an expelled minister gave Nebraska a chance to interpret 
a Protestant polity.** 


C. Separation and the Establishment of Separatism 

The author of the First Amendment policy of separation of church 
and state and religious liberty advocated a strict disestablishment, in- 
cluding denial of corporate charters to churches, but thought favorably 
of a multiplicity of sects and denominations.*® 

Yet in coping with the multiplication of churches in America, the 
laws of the states have found it or thought it necessary to depart from 
strict disestablishment far enough to authorize incorporation of churches 
and related religious bodies. That suggests that at some point inde- 
pendent polity becomes so individualistic that it degenerates from re- 
ligious pluralism into religious anarchy, but it would be very speculative 
to impute that as a motive for the laws of religious corporation in the 
states. But those laws do represent a recognition of the common polities 
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among the denominations, something which Madison condemned as 
partial establishment, when the attempt was made to incorporate one of 
the denominations, The laws of the states on religious corporations 
move in the direction of “multiple establishment”. Separation means 
the establishment of separatism. 

What is lacking that has been the traditional characteristic of estab- 
lishment in direct government financial support of religion, but in place 
of that, in addition to tax concessions and the like, is the jurisdiction of 
the courts over church affairs relating to property. To preserve the 
nomenclature of separation, and, I suggest, because of the radical indi- 
vidualism of religion in America, the courts in assuming jurisdiction 
have invented the dual entities doctrine, which presumes that there is a 
dichotomy between “temporal” and “spiritual” issues in the churches 
that represents the severability of polity from theology. But it is also a 
notion—though familiar in some religions and in classical philosophy— 
denounced in the Gospel.” 


IV 
Law, Po.try, ano Disunirty: 
the sanction of schism 


The supposition that polity can be severed from theology and that 
therefore the courts can confine themselves to contests involving the 
“temporalities” of the church breaks down when the cases involving 
factionalism and schism in the churches are considered, Where a 
denomination divides into factions, where secession is threatened, where 
changes in confession or denominational affiliation are sought, where 
changes in polity are attempted—in any of these situations where the 
court is required to identify and interpret polity it is demonstrated that 
polity and theology cannot be separated. In these situations the question 
before the court is which of the disputants is entitled to the church 
property, and far more often than not the determination of that question 
provides a sanction for schism. 

A. Factional Disputes within 2 Church 

As between disputing factions within a church, the legal successor 
to the church property is said to be a question of which faction adheres 
to the original polity of the church. 

Thus, where factionalism reaches the point of division or threat 
of secession in a church which has been of presbyterial or episcopal 
polity, the property goes to the denomination or to the faction still ad- 
hering to the discipline and government of the denomination. In 
Presbytery of Bismark v. Allen, a North Dakota congregation re- 
nounced the jurisdiction of the Presbyterian Church in the United States 
of America and voted unanimously to secede and the presbytery of which 
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it had been a member successfully sued for possession of the property 
of the congregation: 

Where a local religious society holding property is but a sub- 

ordinate member of a larger organization with ultimate power 

in some supreme judiciary . . . [property] is held in trust for 

the general church body and it cannot be used in contravention 

of the decisions of the supreme church judiciary.” 
Similarly, Ohio provides by statute that property held by the beard of 
an endowment fund religious corporation created by a presbytery, synod, 
diocesan convention or other representative body of a ;cligious denomi- 
nation “shall be applied to the use and benefit of the proper denomination 
within this state.”® 

Where there are factional disputes in a church with congregational 
polity, the majority of the congregation retain the property of the church, 
although in Virginia, where such a provision is incorporated in statute, 
the control of the property is subject to court approval.®* In a denomi- 
nation with congregational polity, where there is schism, each congre- 
gation, by majority vote, decides the faction to which the congregation 
belongs, and the property follows the decision.** Even where inde- 
pendent polity prevails, however, it may not be exercised in a manner 
which impairs the obligation of contract or alters the terms of a trust, 
and so where property has been given to a church of congregational 
polity and the donor has made the gift for the furtherance of particular 
doctrine or confession, the will of the majority faction departing from 
that confession may not defeat the duty to the donor.” 

B. Change in Denomination or Confession 

Where the substance of discord is the attempt to change denomi- 
national affiliation or to alter creed or confession of faith, the courts 
favor retention of church property by the original denomination or the 
adherents to the original confession, Even in churches of congregational 
polity this is generally the rule. It has been held that in a church of 
congregational polity, the majority is supreme only if faithful to its 
custom, usage, faith, and practice, and the majority may not divert 
property to another denomination whether or not the property is subject 
to an express trust.* 

A century ago the law upheld, in New York, such a diversion, 
In Petty v. Tooker the court approved a change of denomination from 
Congregationalist to Presbyterian on the grounds that a religious corpo- 
ration has no denominational character and that the trustees of the 
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corporation had power to effect a change of denomination. In that case 
the court read independent polity into the Religious Corporation Act: 

The act for the incorporation of religious societies was ob- 

viously framed with a view to, and in accord with, that just 

and sound principle which lies at the basis of all our civic 

institutions, viz: that in every organized society, the con- 

trolling power should be in the hands of the majority.*” 
Petty has been interpreted as holding that the diversion of property 
could be “from the dissemination of the views of the persons acquiring 
it to that of any other view, whether religious or secular, which might 
be sanctioned and adopted by a voting majority of the congregation.”** 

This doctrine appears in muted form in cases in other jurisdictions, 
for example in an Indiana case in 1896, involving a bitter disagreement 
over doctrine within a Baptist church, the court indicated that where a 
religious corporation holds property for a church with defined theological 
doctrine, a change in confession can only be accomplished by unanimous 
vote of the members of the congregation.” 

However, the rule today is contrary. In New York, the Petty 
formula was changed by statute providing that the trustees of a religious 
corporation should administer its property for the benefit of the corpo- 
ration in accordance to the discipline, usages and rules of the denomi- 
nation to which it belongs. ‘The expulsion by the majority in a 
church of congregational polity of a minority who still adhere to the 
original faith does not affect the rights of the faithful minority to the 
church property.?°* Coupled with this implied trust in favor of the 
original denomination and the propagation of the original confessional 
position, in cases involving change of denomination or confession, is the 
trust to effectuate the intention of donors of church property. In such 
a case, the Indiana court in Lamb v. Cain said that “however delicate 
and difficult it may be, it is the duty of the court to inquire whether the 
party accused of violating the trust is teaching a doctrine so far at 
variance with that intended as to defeat the objects of the trust.””?* 


C. The Care and Conservation of Schism 
Such decisions and statutes as these conserve division in the Church 
and sanction the further fragmentation of the Church into sects and 
denominations, frequently organized around a single issue. 
Public policy, of course, reflecting congregational polity, considers 
that religious liberty and religious dissent are virtually the same thing 





97 21 N.Y. at 272, 8 N.Y. Supp. at 272. 
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and are anyway essential to each other. Public policy does not condemn 
schism. It, on the contrary, encourages it. 

At the same time, when factional disputes or attempts to change 
denomination or confession come before the courts, the law applies an 
implied trust doctrine which works to preserve the polity and doctrine 
of the original church or sect. And in the case where church property 
has been given for express confessional purposes, the trust provisions 
cannot generally be altered or defeated even though the will of the 
church is different and even if the trust purposes are not consistent with 
the contemporary needs and purposes of the church. This tends to 
prolong the survival of factionalism and divisiveness in the church. 

The reunion of the Church—or appreciable and responsible ad- 
vances toward reunion—will not come about unless the Church trusts 
the Gospel enough to resolve its internal differences without resort to 
law. The law, as seen in the schism cases, saves the churches from 
trusting the Gospel, and, in the name of dealing with “temporalities,” 
interprets the confessional basis of those differences, Public policy is 
a two-edged sword—an inducement to schism and sectarianism, and a 
conservation of the divisions of the past around which denominations or 
sects were organized even where the reasons for division no longer 
apply or adherents of it are no longer on the scene, 


V 
Law, Poriry, AND UNION: 
the churches in search of unity 


The churches are not ready for the reunion of the Church, Multi- 
plication of sects and denominations is still the order of the times—in 
spite of the mergers between major denominations in the past several 
years and in spite of reunion negotiations and discussions of unity in 
progress and in prospect. The recalcitrant minorities which oppose and 
abstain from merger agreements usually regroup their strength and 
continue as a separate sect. The Church in America is amoebic. 

The churches cannot blame the law for their disorder and disunity. 
But it can be argued that the law is not ready for the reunion of the 
Church either, nor even for approaches to reunion. And the argument 
here is just that: the law rests upon a policy which presumes disunity in 
the Church and which tends to conserve that disunity and abet dis- 
sidence. That, in its own way, is quite as much religious partisanship as 
the most conservative establishment of religion. 

A. Consolidation and Merger of Churches 

That the neutralism of the law toward religion is feigned is as 
much apparent when the law deals with cases involving merger and 
union of churches as in the schism cases. Indeed, the same doctrines 
govern the merger cases. 


The law generally abstains from interference with ecumenical re- 
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lations among churches where the formula is a federation of churches 
or denominations each of which retains its autonomy and property and 
joins in the federation merely for defined cooperative purposes. Such 
a federation is the National Lutheran Council, representing the volun- 
tary collaboration of several separate Lutheran churches.’ And _ this 
is basis upon which some thirty-two Protestant and Eastern Orthodox 
denominations work together, more or less cumbersomely, I observe, 
in the National Council of Churches of Christ. And though the mere 
fraternization of different denominations in such federations may in the 
long run be a preparation for reunion of the Church, one recalls that 
good Anglican Bishop’s observation that all the American churches are 
congregational in polity. For essentially the federative schemes are an 
application of that polity in which each constituent unit, here denomi- 
nations rather than congregations, retains independence. In any case, 
it is not conclusive that federation is a prelude to reunion, it may even 
turn out to be contrary-wise, that is, the churches may be so little pre- 
pared for reunion that they comfortably accept piece-meal federation as 
a substitute for reunion, 

The law has upheld amalgamations of local congregations, where 
churches continue without loss of their separate identities, each with 
their own property, united only by the ministry of the same pastor, but 
this, again, is hardly a viable alternative to the Church’s reunion and is 
tied very much to immediate local conditions.’ 


Resort to the courts more often arises in cases where two general 
denominational bodies merge and protest of the merger is asserted by 
a dissident constituent congregation in one of the merging denomi- 
nations. In such cases, either where the same or different polities and 
confessions are involved, the law tends to encourage division. 


B. Merger and Common Polity or Confession 

In the merger cases, the dual entities doctrine applies. The courts 
say that whether the law of a church permits union with another church 
is generally a purely ecclesiastical question not subject to civil review.’ 
But where churches are incorporated, mergers are subject to legislative 
authority and consent just as any other corporations.’°* Ohio provides 
by statute for consolidation of religious corporations in certain instances 
where the consolidating corporations recognize the same ecclesiastical 
jurisdiction, government, order and discipline, where the trustees of the 
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106 First Presbyterian Church vy. First Cumberland Presbyterian Church, 
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corporations agree on the merger and where two-thirds of the members 
of each church ratify the consolidation according to their own laws. 
With strict conformance to these requirements, the new entity succeeds 
to the property of the churches consolidating.’°* This seems to be 
mainly applicable to churches of congregational polity, but Ohio also 
provided for consolidation of religious corporations where connected, 
that is presbyterial or episcopal, polities prevail."°? Two or more congre- 
gations in the same locality in Ohio can also consolidate whether or not 
they are initially incorporated, if they are each self-governing, execute 
a written agreement to consolidate and in the consolidated corporation 
110 Presumably the latter 
provision protects the duty to donors of the consolidating congregations. 


preserve their identity and common usages. 


Where the disposition of property is involved in a merger, judicial 
review may be invoked to safeguard the continuing use of property for 
purposes designated by express trust or by a trust by implication. Thus, 
in the absence of an express trust, where a church when originally 
endowed is subordinate to or connected with some ecclesiastical organ- 
ization or particular form of church government it cannot renounce its 
faith or denominational affiliations or become independent or unite with 
another denomination and still retain the endowment."? The Ohio 
statute governing the disposition of church property by trustees of a 
religious corporation in favor of the “proper denomination” represents 
the same rule." 

Probably the most extensive litigation on merger between denomi- 
nations of the same polity and confession arose in connection with the 
union of the Presbyterian Church in the U.S.A. and the Cumberland 
Presbyterian Church. That merger was contested in nine jurisdictions 
by dissident groups in the Cumberland Church mainly on grounds that 
the two denominations had differing confessions, The union was upheld 
in all but two jurisdictions, the view of the majority being that, 
according to presbyterial polity, the decision of the General Assembly 
of the Cumberland Church that the two bodies had substantially the 
same doctrine was conclusive on the civil court.1** The merger was 
accomplished, but the dissidents reorganized themselves and continue 
to this day as the Cumberland Presbyterian Church.’"* Merger spawned 
a new schism. 
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C. Merger and Diverse Polity or Confession 

Generally the statutes do not specifically deal with consolidation 
where diverse polity or confession is involved, although in Ohio two or 
more denominations, though not necessarily incorporated and though not 
of the same confession, may unite, if the union is accomplished unani- 
mously, and petition the court for an order to convey the property of 
the consolidating bodies, provided the original terms of a donor’s grant 
are not violated.""° In a Texas case, Brown v. Clark, the court linked 
the approval of mergers between churches of different confessions to 
the form of polity of the denominations, suggesting not only that polity 
and confession are integral to each other but that such unions depended 
upon the authority of the government of a church to alter the confession 
of a church,""® 

But the most notorious merger case is that of Cadman Memorial 
Congregational Society of Brooklyn v. Kenyon, in New York, where a 
local congregation sought a declaratory judgment that the General 
Council of the Congregational Christian Churches had no authority to 
proceed with a merger with another denomination of different polity, 
namely, the Evangelical and Reformed Church, which has a presby- 
terial polity. Part of the judgment which Cadman sought was that 
such congregations as abstained from the merger would be the legal 
successors to the property possessed by the General Council worth over 
$60,000,000. The court ruled that property in the hands of the 
General Council, a constellation of agencies through which local congre- 
gations cooperated for common purposes, were unrestricted funds in 
which this particular local congregation failed to show a direct interest 
that would be violated by the merger. And the court further held that 
the General Council had no authority to compel non-assenting congre- 
gations to join the union, Cadman could abstain if it wished, but it 
could not prevent assenting congregations from joining in the union.''* 

In the merger cases, as in the schism cases, the law tends to up- 
hold the polity and confgssion of the original denomination, the law 
tends to conserve its position against modification, but at the same time 
fundamental public policy encourages dissidents to constitute themselves 
as “new” sects or denominations. Almost every merger case is also a 
schism case. 


VI 
Law, THE CHURCHES, AND THE CHURCH: 
public policy v. the prospect of reunion 


The accommodation of pluralism and freedom in American society 


115 Onto Rev. Cope § 1715.09 (1953). 
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consists not in the abolition of controversy, but, on the contrary, in the 
maturity and content of controversy under the rule of law. The ap- 
proach of the churches to reunion threatens a great deal of controversy, 
not only within and among the several churches, but also within the 
whole of society, and also between the churches and society. Reunion 
may provoke as much controversy as Reformation. If that controversy 
is avoided, the law will grow static and obsolete; if that controversy is 
feared, the law will be corrupted by evasion; if that controversy is sup- 
pressed, the law will be subverted. 

Just as the present policy of the law toward the churches, styled 
here as “multiple establishment,” represents substantial departure from 
the doctrine of disestablishment of the early United States, just so that 
policy and its presumption of continued Christian disunity becomes anti- 
quated insofar as the churches reunite. 

The first and fundamental recognition in controversy about the 
law of church-state relations must be that public policy in America has 
never been neutralist toward the churches. Public policy was not neutral 
either in the theocracy of colonial] New England or in the liberal estab- 
lishment of the crown colonies. It was not neutral in the first amend- 
ment disestablishment, nor in the subsequent state disestablishments, but 
embodied a partisanship for independent polity, a preferment which sur- 
vives today. 

Part of the fiction of neutralism of the law toward the churches 
is the supposition that polity and theology are severable, that is, that 
polity concerns the handling of the temporal as opposed to spiritual 
affairs of the churches and that the government of the church is a 
pragmatic issue. Yet ecumenical conversations now taking place chal- 
lenge the notion that polity can be severed from theology and join in 
the view indicated by Dr. Richard Niebuhr that the recovery of in- 
tegrity and unity in the Church requires the constitution or reconsti- 
tution of polity in terms responsible to the content of the Gospel. In 
short, reunion of the Church contemplates an integral relationship of 
polity and theology which essentially and radically contradicts the polity 
preferred by, embodied in, and rationalized in the public policy of 
church-state relations in America. The theology of unity challenges the 
theology of dissent. The theology of unity threatens public policy 
which presupposes the theology of separatism. 

But since there is, indeed, no neutralism in public policy, the 
question posed by the prospect of reunion becomes one of whether the 
law’s bias should differ from that which it has been, Will any other 
bias imperil religious freedom? 

There is apparently great apprehension that it would, and the 
spectre of theocratic government is trotted out by the debaters to defend 
the present partisanship of the law. Yet even in colonial America it was 
clear that theocratic government was not the only or necessary alterna- 
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tive in public policy. Even in colonial America where the church had 
enough cohesiveness and unity to secure establishment, that establish- 
ment was not necessarily inconsistent with freedom for religious dissent 
and non-conformity. And, as has been noted, in other countries which 
are democracies today, establishment and religious freedom are compati- 
ble. Just as a multiplicity of political parties does not in itself guarantee 
political freedom, much less stability, civic maturity, or national unity, 
so also a multsplicity of religious sects is not an essential guarantee of 
freedom of religion, Mr. Madison—I suggest because of his own 
religious partisanship—was mistaken, 

The only attempt of the present paper is to suggest that insofar 
as present public policy inhibits the reunion of the Church, it lies within 
the vocation and witness of the Church to contest those inhibitions, and 
further, that any serious quest for unity by the churches in America 
will bring the churches into increasing conflict with a public policy 
which favors separatism and conserves schism. As that conflict emerges, 
the law of church-state relations will surely be reshaped—perhaps even 
drastically reconstructed. Query whether the reunion of the Church 
will be substantial and essential enough to warrant a public policy of 
re-establishment of the Church in America? 














EXEMPTIONS FROM CIVIL RESPONSIBILITIES 
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The “church” has always claimed a certain superiority over, or at 
least freedom from, state control. This may or may not be based on a 
natural law jurisprudence.’ It may, in the United States, merely be a 
reflection of the fundamental norm of a state or federal constitution.? 
At the same time the church is a corporate body within society, sharing 
its cultural advantages, its system of property, its legal structure.* And 
its members—even its clergy—are citizens and must live as citizens as 
well as churchmen. This dualism has not been easy for either the 
church or the state. If the church and churchmen purchase inde- 
pendence from the state at the cost of inability to criticize or challenge 
the state, from whence will come the morality which keeps government 
ethical and responsive to man’s fulfillment? How will the state avoid 
becoming totalitarian, an uncontrolled end in itself? But if whatever is 
done in the name of religion is exempt from state surveillance is this 
not the breeding ground of anarchy? Nor do we find much solace in 
suggesting that only “true” religious observances be exempt from state 
control, For this leads down the road of heresy trials—a path liberally 
sprinkled with the blood of martyrs.‘ Recognizing all these difficulties, 
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however, we must come face-to-face with the problem in its most 
difficult aspects and attempt to work out an overall philosophy answer- 
able to this day’s needs. This is what the present section will attempt, 
for it is believed that in formulating the civil responsibilities of the 
church, its clergy and members, we must face the crux of the whole 
state-church relational theory. 


A. 
CuurcH Use oF Strate PROPERTY 

It is generally recognized that the first amendment to the Con- 
stitution combines two limitations: 

(1) Congress shall make no law respecting an establishment 

of religion, 

(2) or prohibiting the free exercise thereof. 
In a rough sense the present topic (Church use of state property) is 
keyed to the first of these limitations and the later division (Exemption 
of members and clergy) is treated as an application of the second. That 
is, the key cases involving use of state or municipal property have been 
argued and decided on the basis of the “establishment” clause and its 
recent gloss—“the wall of separation,” and “neither antagonism nor 
preference.”> Whereas the military service, conscientious objector, ex- 
emption and privilege cases have argued the “free exercise” clause which 
has developed its own gloss—“freedom to believe” compared to “free- 
dom to act.’”® 

The theory against the use of state property by the church can be 
stated much more broadly than any specific constitutional language: the 
state may raise public funds only for state purposes; there is no state 
church; to allow state property to be used for church purposes would 
be to use state funds for a non-state purpose. But certain state property 
is open to and used by everyone; may a church use that? We may 
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expect that the cases involving use of state property have, therefore, 
posed the following types of problems: 

(1) Use of state funds to aid in some way religious activity— 
exemplified by the school bus and free textbook cases. 

(2) Use of actual public educational facilities for religious 
purposes—exemplified in the released time, religious in- 
struction and Bible reading cases, 

(3) Use of public park and street facilities — where the 
Jehovah’s Witness cases shade over into free speech 
claims. 


1. Use of State Funds—Bus, Textbook and Similar Cases. 

Tons of copy have been written on the 5-4 decision in Everson v. 
Board of Education,’ and its holding that New Jersey could constitu- 
tionally provide reimbursement out of public funds for children trans- 
ported to sectarian schools. What is less well known or publicized is 
what the Court did not decide and what the pattern before and since 
has been with regard to providing free transportation. “We do not 
mean to intimate that a state could not provide transportation only to 
children attending public schools,” said the Court. The argument of 
the proponents of transportation to sectarian schools has strongly relied 
on “equality” under the fourteenth amendment and played down the 
feature of use of state property; it has been caught up in the Court’s 
language, ““That amendment requires the state to be a neutral in its 
relations with groups of religious believers and non-believers; it does 
not require the state to’ be their adversary.”* Actually, the decision 
leaves the matter to the states. 

States may determine that for the safety of their children they 
will furnish bus transportation—much as they provide traffic policemen 
near churches as well as near prize fights. This will be upheld (both 
prior and subsequent to Everson),® particularly if there is a specific 
constitutional amendment.'® On the other hand, if the state intends 
the aid as primarily to sectarian schools rather than to the children, then 
the appropriation of funds is invalid.’ There have been a considerable 
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number of cases since Everson which agree with the minority in that 
case that of necessity the aid is to the sectarian school.!* 

It is generally accepted that a state may furnish free textbooks to 
students regardless of where they study—in public or sectarian schools. 
But again, there is no reguérement that the state do so.'* 

It has been demonstrated that the federal government, while giving 
some aid to education, has never really developed aid potentials precisely 
because of fear of the church-state, segregated-integrated and _ state- 
federal constitutional conflicts." 

Behind these better known examples lies a considerable body of law 
on other attempts to use public funds in relation to churches and edu- 
cation, Attempts to integrate parochial schools into the public school 
system, to be supported by taxes, have uniformly failed.1* In emergen- 
cies, religious property has been rented and used for schools.’® Public 
funds have been given to sectarian hospitals and like institutions so long 
as they serve on a completely non-discriminatory basis,’7 but payment 
of tuition to parochial schools has been disapproved.'® 

Some believe that they see a pattern in the cases: that the strongly 
Catholic states and judges uphold aid to parochial education. Although 
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School Dist., 151 Kan. 485, 99 P.2d 737 (1940); Williams vy. Stanton School Dist., 
173 Ky. 708, 191 S.W. 507 (1917); Richter v. Cordes, 100 Mich. 278, 58 N.W. 
1110 (1894); Harfst v. Hoegén, 349 Mo. 808, 163 S.W.2d 609 (1942); State v. 
Taylor, 122 Neb. 454, 240 N.W. 573 (1932); Zellers v. Huff, 55 N.M. 501, 236 
P.2d 949 (1951). 

16 Millard v. Board of Educ., 121 Ill. 297, 10 N.E. 669 (1887); State ex rel. 
Jonson v. Boyd, 217 Ind. 348, 28 N.E.2d 256 (1940); Scripture v. Burns, 59 Iowa 
70, 12 N.W. 760 (1882); Crain v. Walker, 222 Ky. 828, 2 S.W.2d 654 (1928). 

17In many instances a constitutional provision helps out. Bradfield v. 
Roberts, 175 U.S. 291 (1899); Kentucky Building Comm’n v. Effrom, 310 Ky. 355, 
220 S.W.2d 836 (1949); Craig v. Mercy Hospital-Street Memorial, 209 Miss. 427, 
47 So. 2d 867 (1950); Opinion of the Justices, 99 N.H. 519, 113 A.2d 114 (1955); 
Sargent v. Board of Educ., 177 N.Y. 317, 69 N.E. 722 (1904). Contra, Bennett v. 
City of LaGrange, 153 Ga. 428, 112 S.E. 482 (1922); Cook County v. Chicago 
Industrial School, 125 Ill. 540, 18 N.E. 183 (1888). 

18 Williams v. Stanton School District, 173 Ky. 708, 191 S.W. 507 (1917); 
Otken v. Lamkin, 56 Miss. 758 (1879); Synod of Dakota v. State, 2 S.D. 366, 
50 N.W. 632 (1891). 
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the cases tend in this direction, I do not see therein the ratio decidendi. 
I believe the courts have been trying to apply a difficult but valid test: 
If the aid is directly to the “church” the use of public funds (property) 
is uniformly held invalid; whereas, when the aid is a normal govern- 
mental service to its citizens regardless of their religious affiliations the 
grants will be upheld. It was precisely on the issue of which side of 
the line the facts placed the Everson case that the majority-minority 
divided. It seems to me that this is further borne out by the following 
paragraphs, 
2. Use of Public Educational Facilities for 
Religious Purposes—Religious Instruction. 


In this topic, as in the previous, the three key cases are well known: 
the unanimous McCollum™ case, holding religious instruction on the 
school premises invalid, the Zorach*®® decision (6-3), approving released 
time during which students received religious instruction away from 
public property, the Doremus*' case (6-3), dismissing an appeal from 
a state decision permitting “non-sectarian” (Old Testament) Bible 
reading in schools. Important as these cases are and clear as they are in 
recognizing that the actual use of public property for religious instruction 
is invalid, they nevertheless fall far short of telling the complete story. 

First, it is interesting to see how the forces shift. The Catholic 
who argues that furnishing free bus transportation is non-sectarian, now 
argues (because the King James rather than the Douai edition is usually 
used) that Bible reading is aid to sectarianism.” 

Second, the Catholic has been little concerned in the released time 
programs, but some of the free-thinker groups have been much exercised. 


Third, the religious instruction (McCollum) compared to the re- 
leased time (Zorach) decisions show how forceful is the Court’s ob- 
jection to religious use of school property. This may be expanded by a 
long list of cases holding use of school property for religious purposes 
invalid.?* ‘The cases which are sometimes cited for the contrary turn 





i9 McCollum v. Board of Educ., 333 U.S. 203 (1948). 

20 Zorach v. Clauson, 343 U.S. 306 (1952). 

21 Doremus v. Board of Educ., § N.J. 435, 75 A.2d 880 (1950), appeal dis- 
missed, 342 U.S. 429 (1952). 

22 See Tudor v. Board of Educ., 14 N.J. 31, 100 A.2d 857 (1953), cert. denied, 
348 U.S. 816 (1954). 

23 For early cases see Scofield v. Eighth School Dist., 27 Conn. 499 (1858) ; 
Spencer v. School Dist., 15 Kan. 259 (1875); George v. Second School Dist., 
47 Mass. 497 (1843); Hysong v. Gallitzin School Dist., 164 Pa. 629, 30 Atl. 482 
(1894). An unusual application of the problem is that of teaching in religious 
garb. New Haven vy. Torrington, 132 Conn. 194, 43 A.2d 455 (1945); State v. 
Boyd, 217 Ind. 348, 28 N.E.2d 256 (1940); Rawlings v. Butler, 290 S.W.2d 801 
(Ky. 1956); O’Connor v. Hendrick, 184 N.Y. 421, 77 N.E. 612 (1906); Gerhardt 
v. Heid, 66 N.D. 444, 267 N.W. 127 (1936); Commonwealth v. Herr, 229 Pa. 132, 
78 Atl. 68 (1910). 
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out to be holdings that the plaintiff-taxpayer had no standing to sue.** 


Fourth, the Bible reading controversy has come down essentially 
to one of sectarianism—not one as to whether any religious instruction 
in public schools is proper. The position taken seems to be that the 
school need not be atheistic; God is a part of our culture and schools 
study all our culture; the Bible is a piece of literature and as such may 
be used; even Congress opens with prayer. The fact is that the 
Protestants in many communities have stolen a march on the Catholics 
(who were building adequate breastworks in their own parochial schools) 
by introducing the King James version.?” The cases generally uphold 
Bible reading, even though the King James version is used, if it is pri- 
marily the Old Testament, without comment and without associated 
sectarian prayers or hymns;*® whereas comment or like action will 
violate the law.?” Only a few cases consider the Christian Bible im- 
proper reading for Jews or the King James version for Catholics.” 
Some see in Tudor v. Board of Education of Rutherford,”® decided and 
certiorari denied soon after the Doremus case, the first indication that 
the Catholics may break the King James monopoly. 

It would seem to the writer that the time may have come, in our 
broader knowledge of religions, to expose the student to a truly non- 
sectarian, even non-Christian educational experience of being introduced 
to all the great religions of the world—as an intellectual pursuit, not as 
dogma.” 


“4 Davis v. Boget, 50 Iowa 11 (1878); State ex rel. Gilbert v. Dilley, 95 
Neb. 527, 145 N.W. 999 (1914); Bull v. Stickman, 298 N.Y. 516, 80 N.E.2d 661 
(1948). 

25 BILLINGTON, THE PROTESTANT CRUSADE, 1800-1860 (1938); BEALE, A 
HIsToRY OF FREEDOM OF TEACHING IN AMERICAN SCHOOLS (1941). 

26 People v. Stanley, 81 Colo. 276, 255 Pac. 610 (1927); Wilkerson v. City 
of Rome, 152 Ga. 762, 110 S.E. 895 (1922); Moore v. Monroe, 64 Iowa 367, 
20 N.W. 475 (1884); Billard v. Board of Educ., 69 Kan. 53, 76 Pac. 422 (1904) ; 
Hackett v. Brooksville School Dist., 120 Ky. 608, 87 S.W. 792 (1905); Donahoe v. 
Richards, 38 Me. 376 (1854); Spiller v. Woburn, 94 Mass. 127 (1866); Kaplan v. 
Independent School Dist., 171’Minn. 142, 214 N.W. 18 (1927); Lewis v. Board of 
Educ., 157 Misc. 520, 285 N.Y.Supp. 164 (Sup.Ct. 1935); Board of Educ., v. 
Minor, 23 Ohio St. 211 (1872); Carden v. Bland, 199 Tenn. 665, 288 S.W.2d 718 
(1956). 

27 State ex rel. Clithero v. Showalter, 159 Wash. 519, 293 Pac. 1000 (1930), 
appeal dismissed, 284 U.S. 573 (1931); People ex rel. Ring v. Board of Educ., 
245 Ill. 334, 92 N.E. 251 (1910); State ex rel. Freeman v. Scheve, 65 Neb. 853, 
91 N.W. 846 (1902). 

28 Herold v. Parish Bd., 136 La. 1034, 68 So. 116 (1915); State ex rel. Weiss 
v. District Bd., 76 Wis. 177, 44 N.W. 967 (1890). 

29 14 N.J. 31, 100 A.2d 857 (1953), cert. denied, 348 U.S. 816 (1954), 
holding that Gideons International did not have a right to distribute their Bibles in 
schools since they were sectarian. 

30 An example of a text which does this is Burtt, MAN SEEKS THE DIVINE 
(1958). 
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3. Religious Use of Parks and Streets. 

Although there are cases which attempt to distinguish between parks 
and streets,* I believe there is no difference in principle. It was early 
held by the Supreme Court that a state or municipality might restrict 
the use of its parks.** This case has never been expressly over-ruled. 
Yet, the net effect of a whole series of cases is that, if parks or streets 
are used by others for similar purposes, no religious group can be barred 
from like use. Thus no prior restraint may be put on the use of a public 
park or street.** Nor can conditions to the use of public places be 
attached that are in effect a denial of their use.** Permits to use public 
parks or places must be granted without discrimination, e.g., against 
Jehovah’s Witnesses.*® The normal methods of use are allowed (in- 
cluding loud speakers), subject to regulation to prevent undue dis- 
turbance.*® 

It will be seen from the above citations that these religious use 
cases are often the cases on which our civil rights rules of free discus- 
sion are based. As we remarked earlier, the religious use of public places 
cases are merely applications of the broad rule of free speech, belief, 
assembly and press which have been carried as a unit under fourteenth 
amendment protection.*” It is submitted that it is appropriate to deal 
with this subject as one of discrimination and non-discrimination. The 
government has already “given” the use of a public place to the public. 
It is not, therefore, “giving” it to the religious organization, for the 
giving has already occurred. The real issue is whether the citizen is 
less entitled to the public place because he is acting religiously therein. 
This question answers itsélf unless the State is to be openly anti religious. 
The author presently has a case in the New York courts which may 
constitute a milestone decision as to the use of parks, coupled with the 
right of conscientious objection. (Ahern v. Muste.) There, a group 
of pacifists, wishing to protest the hysteria of civil defense propaganda, 
met in a New York City park as an act of worship. They were arrested, 
though many others who refused to take shelter were not. 





31 People v. Nahman, 188 Misc. 1019, 70 N.Y.S.2d 29 (Ct. Spec. Sess. 1947). 

32 Davis v. Massachusetts, 167 U.S. 43 (1897). 

33 Martin v. Struthers, 319 U.S. 141 (1943); Murdock v. Pennsylvania, 319 
U.S. 105 (1943); Snyder v. Milwaukee, 308 U.S. 147 (1939); Lovell v. City of 
Griffin, 303 U.S. 444 (1938). 

34 Saia v. New York, 334 U.S. 558 (1948); Hague v. C.1.0., 307 U.S. 496 
(1939). 

35 Fowler v. Rhode Island, 345 U.S. 67 (1953); Niemotko v. Maryland, 
340 U.S. 268 (1951); Note, 51 Micn. L. Rev. 1234 (1953). 

36 Note 34 supra and Feiner v. New York, 340 U.S. 315 (1951); Kovacs v. 
Cooper, 336 U.S. 77 (1949). See Annot., 10 A.L.R.2d 627 (1950). 

37 Dennis v. United States, 341 U.S. 494 (1951); American Communications 
Assn. v. Douds, 339 U.S. 382 (1950); Terminiello v. Chicago, 337 U.S. 1 (1949); 
Board of Educ. v. Barnette, 319 U.S. 624 (1943); DeJonge v. Oregon, 299 U.S. 
353 (1937); Whitney v. California, 274 U.S. 357 (1927); Abrams y. United 
States, 250 U.S. 616 (1919). 
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B. 
CHuRCH MEMBERs AND CLERGY 


1. Treatment of Conscientious Objectors. 


It is perhaps desirable to give a very brief historical review of our 
country’s treatment of conscientious objectors. Nearly all of the colonial 
militia laws exempted conscientious objectors, as did the Continental 
Congress and the draft laws of 1812 and 1863.* Some exemptions 
were absolute, some required equivalent non-combatant service, and 
some provided for furnishing substitutes. In 1917 at first no express 
exemption was granted but a procedure grew up and was legalized for 
exempting religious objectors and assigning them to ambulance and 
similar work. With the inception of World War II objectors were, 
after satisfying local draft boards of their religious sincerity, given a 
classification of IV-E and placed in work camps run by Selective Service 
and the so-called Peace Churches, where they performed non-military 
work of national importance. It is unnecessary to review here the great 
contribution these men made serving as attendants in mental hospitals 
or correctional institutions, as guinea pigs in medical experiments, as 
forest fire fighters and in similar jobs. This story has been well docu- 
mented.*® Many other objectors went to prison because, unlike England 
which granted absolute as well as conditional exemption,*’ the United 
States did not recognize the non-orthodox or philosophical objector, or 
permit him to remain in teaching or similar service employments.‘ Still 
other objectors who tried to cooperate found themselves caught up in a 
military organization, walked off the job and went to prison.*® 

The experience of the Peace Churches in trying to work with the 
military was not a satisfactory one and a decision was made, at the end 
of the war, not to again operate Civilian Public Service camps. Conse- 
quently, when Selective Service was again introduced in 1948 the statute, 
following the British pattern, provided complete exemption for a con- 
scientious objector who satisfied the statutory test. Even this did not 
satisfy some religious objectors, whose opposition applied to all war and 
preparation for war, including the Selective Service System. These men 





38 Selective Service System, Background of Selective Service (Spec. Mono- 
graphs 1947, 1950); Journals of Congress 159 (1800); Russell, Development of 
Conscientious Objector Recognition in the United States, 20 Gro. Wasu. L. REv. 
409 (1952). 

39 See note 38 supra and SIBLEY AND JACOB, CONSCRIPTION OF CONSCIENCE 
(1952). 

40 Jbid., and bibliography therein. 

41 See HAYES, CHALLENGE OF CONSCIENCE (1949). 

42 Berman v. United States, 156 F.2d 377 (9th Cir. 1946), cert. denied, 329 
U.S. 795 (1946); United States v. Kauten, 133 F.2d 703 (2d Cir. 1943). 

43 Atherton v. United States, 176 F.2d 835 (9th Cir. 1949), cert. denied, 338 
U.S. 938 (1950); Roodenko v. United States, 147 F.2d 752 (10th Cir. 1944), cert. 
denied, 324 U.S. 860 (1945). 
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totally refused to cooperate (register) and were generally convicted of 
violating the Draft Act, and sent to prison.** 

With the extension of Selective Service and the coming of the 
Korean War, it was considered that exemption could no longer be 
granted. An alternative service program was consequently set up. Under 
this program once a registrant was classified as a conscientious objector, 
he was allowed to suggest three jobs which he would prefer to perform 
in lieu of military service. Jobs in governmental agencies or in private 
charities recognized by Selective Service were among the alternatives 
available to him. If his Draft board approved one of these alternatives 
he would be assigned to it when his number came up. If approval was 
not granted, the Draft Board could submit three alternatives and the 
parties would finally agree through arbitration on the work to be per- 
formed. When the conscientious objector finished two years of assigned 
service he was acquitted of all obligations under Selective Service. This 
system was eminently superior to the previous plans, and the assignee’s 
talents were frequently used where they would best serve the com- 
munity—lawyers as clerks to judges, doctors in hospitals, sociologists in 
reformatories, and many specialists in work of international aid and 
reconstruction abroad. This experience has not yet been fully recorded. 

But history, however important, is not here our primary concern. 
Here we shall examine the legal questions raised by conscientious ob- 
jection, observe the attempts to solve these problems, and note the un- 
resolved issues which still remain. In the space at our disposal we can 
make a mere outline. 

These legal issues seem to group themselves around five points: 
(a) procedural due process in conscientious objector cases, (b) consci- 
entious objection as a constitutional right, (c) the meaning of the first 
amendment and the relationship of conscience to both the establishment 
of religion and free exercise clauses, (d) the appropriate place of 
conscience in our culture, and (e) the challenge posed to the Supreme 
Court’s refusal to protect citizens against federal action in any field. 

The Supreme Court early held that conscription (and the ex- 





44 After the war experience some of the Peace Churches openly counselled 
their young people to refuse to register if their conscience dictated that any co- 
operation with Selective Service was part of the war effort. Declaration of a 
called Meeting of Friends, Earlham College, Richmond, Indiana, July 20-22, 1948. 

Sibley and Jacob state that approximately 16,000 persons were prosecuted 
for violating the Selective Training and Service Act during the Second World 
War and that at least 5,516 of them were conscientious objectors. CONSCRIPTION 
OF CONSCIENCE 332-34 (1952). The proportion was much greater under peacetime 
conscription after 1948. See typical cases: United States v. Palmer, 223 F.2d 893 
(3rd Cir. 1955), cert. denied, 350 U.S. 873 (1955); United States v. Kime, 188 
F.2d 677 (7th Cir. 1951), cert. denied, 342 U.S. 823 (1951); United States v. 
Henderson, 180 F.2d 711 (7th Cir. 1950), cert. denied, 339 U.S. 963 (1950); 
Michener v. United States, 184 F.2d 712 (10th Cir. 1950). See Cornell, Exemption 
from the Draft, 56 Yate L.J. 258 (1947}. 
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emption of religious groups from it) was constitutional and, although 
it has been argued that peacetime conscription is unconstitutional, the 
cases are to the contrary. That issue will not be discussed here. It, and 
the cases, are fully reviewed elsewhere.* 


(a) Procedural Due Process in Conscientious Objector Cases. 


Religious pacifists have been, with one exception later to be noted, 
fully protected in procedural due process. This should not be surprising, 
for the Supreme Court has generally protected persons more adequately 
i dural d han in sub ive ri *6 Accordingly, th 
in procedural due process than in substantive rights. ccordingly, the 
Supreme Court has required that classification procedure should be 


adequate, should be based on substantial evidence, and should at some 


point provide for court review.*’ It went so far as to demand that the 


registrant’s F.B.I. file be made known to him, thus creating the first 
break in the wall of secrecy surrounding F.B.I. dossiers and fore- 
shadowing similar cases in other fields.** 


In only one type of case which the author tried did the courts fail 
to guarantee due procedure protection. Typical of such a case was 


45 Selective Draft Law Cases, 245 U.S. 366 (1918); Freeman, The Con- 
stitutionality of Peacetime Conscription, 31 Va. L. Rev. 40 (1944). Cf. Richter v. 
United States, 181 F.2d 591 (9th Cir. 1950), cert. denied, 340 U.S. 892 (1950); 
United States v. Henderson, 180 F.2d 711 (7th Cir. 1950), cert. denied, 339 U.S. 
963 (1950); Rase v. United States, 129 F.2d 204 (6th Cir. 1942); Montgomery, 
Peacetime Compulsory Military Training, 31 Va. L. Rev. 628 (1945). See cases 
involving the war power in time of peace, Hamilton v. Board of Regents, 293 
U.S. 245 (1934); Meyer v. Nebraska, 262 U.S. 390 (1923); Ludecke v. Watkins, 
335 U.S. 160 (1948) (dissent). 

46 Payne v. Arkansas, 356 U.S. 560 (1958); Moore v. State, 355 U.S. 225 
(1957); Rowoldt v. Perfetto, 355 U.S. 115 (1957); Service v. Dulles, 354 U.S. 
363 (1957); Watkins v. United States, 354 U.S. 178 (1957) ; Mesarosh v. United 
States, 352 U.S. 1 (1956); Bridges v. Wixon, 326 U.S. 135 (1945). See MENDEL- 
SOHN, THE CONSTITUTION AND THE SUPREME CouRT 228-330 (1959). 

47 Gonzales v. United States, 348 U.S. 407 (1955); Simmons v. United States, 
348 U.S. 397 (1955); Witmer v. United States, 348 U.S. 375 (1955); (The Board 
must show a basis in fact to defeat the registrant’s statement of belief; proof that 
a person will participate in a theocratic war is insufficient to defeat his sincerity 
of conscience; he must be given a copy of any unfavorable F.B.I. report) ; 
Dickinson v. United States, 346 U.S. 389 (1953) (There must be affirmative evi- 
dence in the record to support the local board’s determination, otherwise its 
decision will be upset) ; Estep v. United States, 327 U.S. 114 (1945) (Where the 
classification process was complete and the order was unlawful it could be 
challenged as a defense in a criminal prosecution; the statute did not by using 
the word ‘final’ remove an erroneous order from review). See the many lower 
court cases discussed in Note, 50 Nw. U.L. Rev. 660 (1955). See also Cox v. 
United States, 332 U.S. 442 (1947); Sunal v. Large, 332 U.S. 174 (1947); Gibson 
v. United States, 329 U.S. 338 (1946); Eagles v. United States, 329 U.S. 304 
(1946). 

48 United States v. Nugent, 346 U.S. 1 (1953). Cf. Jencks v. United States, 
353 U.S. 657 (1957). 




















1959] CIVIL RESPONSIBILITIES 447 


United States v. Palmer“® The record conclusively showed that the 
registrant was a conscientious objector, was a divinity student, was sin- 
cere, and had all the material necessary to classification in his file. Yet, 
because his conscience would not permit him to cooperate with Selective 
Service, he failed to ask for the proper classification or take an appeal. 
The Court held that he had not “exhausted his administrative remedies” 
and could not defend in the courts against a criminal conviction. The 
Court of Appeals asked the case to be twice argued; it was decided 4-3. 
The Supreme Court avoided the issue by denying certiorari. I still be- 
lieve the decision is contrary to the great body of law on exhaustion in 
other fields. 


(b) Conscientious Objection as a Constitutional Right. 

The first amendment to the Constitution states that “Congress 
shall make no law respecting an establishment of religion, or prohibiting 
the free exercise thereof.” Since by definition “conscience” is the re- 
ligious or inner guide determining what is morally right and wrong, 
the issue is immediately raised whether “conscience” is a first amend- 
ment right, the free exercise of which cannot be prohibited. We all 
admit that any constitutional right, e.g., free speech, is relative and can 
be regulated.” But regulation is vastly different from prohibition. In 
other fields regulation has been stricken down when so extensive as to 
amount to prohibition. To grant the right of regulation does not deny 
that the source of the regulated right is the Constitution and not the 
legislature.” 

Let us then look to the history of the first amendment and the 
Supreme Court decisions respecting the right of conscientious objection 
to determine whether the right is constitutionally guaranteed. I have 
heretofore recorded my belief, based on as extensive historical research 
and as sound jurisprudence as I can exercise, that the right is constitu- 
tional and within the first amendment. This conclusion is based on a 
careful examination of the pre-Constitution history, the constitutional 
debates and drafts, the resolutions of ratification and the state consti- 
tutions. All of these show that “free exercise thereof” was intended 
to embody freedom of conscience.” 

The Supreme Court record is quite inconclusive on this matter, 
though I believe that correctly understood it will eventually define the 
right as constitutional, The Court held in United States v. MacIntosh™ 
and stated by way of dictum in Hamilton v. Board of Regents™* that 
exemption from military service for conscientious objectors was a matter 





49 223 F.2d 893 (3rd Cir. 1955), cert. denied, 350 U.S. 873 (1955). 

50 Konvitz, FUNDAMENTAL LIBERTIES OF A FREE PEOPLE 209-16, 275-341 (1957). 
51 See note 36 supra. 

52 See Freeman, A Remonstrance for Conscience, 106 U. or Pa. L. Rev. 806, 
808-13, n. 3-32 (1958). 

53 283 U.S. 605 (1931). 

54293 U.S. 245 (1934). 
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of legislative grace. But both cases involved what the Court deemed a 
“privilege,” the opportunity for an alien to become a citizen (Mac- 
Intosh) or the chance to attend a tuition-free university (Hamilton). 
I have elsewhere shown why I believe that any “privilege” argument 
as to civil liberties is unsound.®® Furthermore, the Hamilton case was 
distinguished in the second flag salute case™® as not applicable to com- 
pulsory action, e.g. the Draft. The MacIntosh case was overruled in 
the Girourard case’ in language that made the minority opinion in the 
MacIntosh case express the present view of the Supreme Court. This 
makes the reasoning of the minority in the MacIntosh case take on new 
significance; and it underlines afresh the remark of both the majority 
and minority in that case, that Congress had meticulously respected 
conscience and accommodated military requirements to it as a practical 
application of our constitutional tradition of religious freedom. The 
minority’s argument was that, since the immigrant (privilege) and the 
public officer’s (citizen’s right) oaths were the same, a constitutional 
issue was presented, There is a threefold result: (1) conscience is 
clearly protected by the first amendment, (2) duties to God are superior 
to those owed to the State, and (3) a religious person may consti- 
tutionally fulfill his beliefs through acts. 

Although the lower courts have consistently followed the dictum 
that conscientious objection is a matter of legislative grace** and at 
least one conscientious objector writer has agreed,”® I believe this is un- 
sound, particularly in the light of other Supreme Court recognitions of 
conscience and the right to act in reliance thereon.® It would appear 
that the Supreme Court will not squarely face the full problem of 
conscience until it determines whether conscientious objection is pro- 
tected as a constitutional right under the first amendment. 


(c) The Meaning of the First Amendment—the Relation 
of Conscience to the “Establishment of Religion” and 
“Free Exercise” Clauses. 


At a previous pgint we have illustrated the major application of 





55 Freeman, Civil Liberties and You, 10 Syracuse L. Rev. 1 (1958). 

56 Board of Educ. v. Barnette, 319 U.S. 624 (1943). 

57 Girourard v. United States, 328 U.S. 61 (1946). See also Schneiderman v. 
United States, 320 U.S. 118 (1943). 

58 George v. United States, 196 F.2d 445 (9th Cir. 1952), cert. denied, 344 
U.S. 843 (1952); United States v. Kime, 188 F.2d 677 (7th Cir. 1951), cert. denied, 
342 U.S. 823 (1952); Richter v. United States, 181 F.2d 591 (9th Cir. 1950), 
cert. denied, 340 U.S. 892 (1950); Michener v. United States, 184 F.2d 712 (10th 
Cir. 1950). 

59 CoRNELL, THE CONSCIENTIOUS OBJECTOR AND THE LAw (1943); Cornell, Ex- 
emption from the Draft, supra, note 44. 

60 Girourard v. United States, 328 U.S. 61, 68 (1946); Thomas vy. Collins, 
323 U.S. 516, 531 (1945); Schneiderman v. United States, 320 U.S. 118, 135 
(1943) ; Davis v. Beason, 133 U.S. 333, 342 (1890); Reynolds v. United States, 
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the constitutional provision against establishing a state religion — the 
“wall of separation between Church and State” cases. An unresolved 
issue in this field is presented by the conscientious objector statutes and 
cases. The present statute recognizes an objector’s immunity to military 
service only if his position is taken because of religious training and 
belief. Religious belief is then defined as belief in “a Divine Being.” 
As we have also outlined in the brief history of conscientious objection, 
local boards try the religious sincerity of a person. I have been told 
again and again by a draft board or court that no Catholic or no Jew, 
or no Buddhist can be a sincere conscientious objector, 

The Bible is literally sprinkled with recognitions that “only God 
knoweth the secrets of the heart” and the Supreme Court has frequently 
warned that you cannot try sincerity without testing doctrinal verity and 
that heresy trials are contrary to the American system.® It is respect- 
fully submitted, however, that the Selective Service Law by testing a 
person’s religious sincerity within these terms is undermining the basic 
concept of the Separation of Church and State, the non-establishment 
of a state religion, and the theory against heresy trials, 

The concept of a “Divine Being” is distinctly a Judeo-Christian 
concept. Over three-fourths of the religious people of the world have 
no such stereotyped belief. Islam does not define God in terms of a 
“Being”; Buddhism takes its stand in favor of a great First Cause but 
not necessarily a “Being”; Hinduism has physical “manifestations” of 
God without confining God to a “Being,” and so the catalogue could 
continue.*” Even some Christians believe in the Divinity of Being and 
Becoming rather than in a physical Being. 

By using the “Divine Being” test, the Selective Service Law clearly 
establishes a “state religion” and religious belief. Many sincere consci- 
entious objectors have been refused exemption because they could not 
come under this definition of religion, the earlier attempt to define the 
protection broadly enough to cover all religions having been rejected in 
the 1948 Selective Service Act and cases thereunder.®* Some believe that 
this narrow interpretation is merely a reflection of earlier decisions of 





98 U.S. 145, 164 (1878); Everson v. Board of Educ., 330 U.S. 1, 35-38 (1947) 
(dissent). Cf. Frankfurter, J., in United States v. Nugent, 346 U.S. 1, 12-13 
(1953) ; Board of Educ. v. Barnette, 319 U.S. 624, 646 (1943). 

61 Jeremiah 17:10, Psalms 44:21. See note 4, sufra. 

62 See BuRTT, supra note 30. 

63 The 1940 Selective Service Act merely required religious training and 
belief. It did not require belief in a Divine Being. In United States v. Kauten, 
133 F.2d 703 (2d Cir. 1943), the Second Circuit rejected the restrictive interpre- 
tation urged by Selective Service. Cf. Berman v. United States, 156 F.2d 377 (9th 
Cir. 1946), cert. denied, 329 U.S. 795 (1946), and Judge Denman’s dissent therein. 

The 1948 Act adopted the Selective Service language (Divine Being). 
Typical recent cases are: Clark v. United States, 236 F.2d 13 (9th Cir. 1956), 
cert. denied, 352 U.S. 882 (1956); Davidson v. United States, 218 F.2d 609 (9th 
Cir. 1954), cert. denied, 350 U.S. 887 (1955). 
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the Supreme Court stating that we are a “Christian nation.” If those 
cases were intended to refer to more than our general cultural pattern, 
and meant to establish that only the Christian religion would be pro- 
tected, they are clearly wrong.” 

It is my wish that we abandon any official definition of religion, 
and cease testing religious sincerity and verity by local boards; I should 
like for us to consider the person who arrives at his position through 
philosophy and the intellect as worthy of as much respect as one whose 
position is ‘ ” I might even dare to hope that some day America 
will be true enough to its great ideal to give up compulsory draft laws 
and allow complete freedom of religious and intellectual belief. 


‘religious.’ 


Conscientious objectors also pose a question with regard to the 
“free exercise” clause of the first amendment which the Supreme Court 
has not yet faced. Beginning with the Court’s attempt to prevent 
polygamous practices while protecting religious belief, and continuing 
into some of the Jehovah’s Witness cases, the Supreme Court has stated 
that religious belief is absolute but that action taken pursuant to religious 
belief is not.® It is to be noted that in none of these cases, except the 
polygamy type, has the rule in fact prevented the religious act. It is 
my humble opinion, for the reasons I have stated elsewhere, that though 
it is proper to distinguish between beliefs as absolute and acts as non- 
absolute, it is improper to thereupon conclude that religious acts can be 
prohibited or that making them a crime prevents the assertion of religious 
liberty as a defense. The Reynolds case should be disavowed in this 
implication.” 

In a whole series of cases conscientious objectors have tried to 
challenge criminal laws on the ground that they violate religious free- 
dom.** They seem to be met by the answer that once an act is defined 
as criminal the right to engage in that act is not a part of the right of 
religious fredom. By refusing to hear these cases the Supreme Court 
has appeared to sanction this reasoning. Sooner or later the Court is 
going to have to face this problem. To any truly religious person it is 
not enough to be allowed to believe what he will. All great religion 


64 E.g., Mormon Church vy. United States, 136 U.S. 1 (1890); Davis v. 
Beason, 133 U.S. 333 (1890); Reynolds v. United States, 98 U.S. 145 (1878). 

65 Any religious “test oath” is clearly prohibited by the Constitution. U.S. 
Const. art. VI, cl. 3; Girourard v. United States, 328 U.S. 61, 68 (1946). 

66 See note 6, supra. 

67 Reynolds v. United States, 98 U.S. 145 (1878). See pp. 33-56 of petition 
for certiorari to U. S$. Supreme Court in Warren v. United States, 338 U.S. 947 
(1950) (father convicted, over defense of conscience, of counselling son not to 
register with Selective Service) ; Freeman, Civil Liberties and You, supra note 55; 
Freeman, A Remonstrance for Conscience, supra note 52. See supporting ex- 
pressions in American Communications Assn. v. Douds, 339 U.S. 382, 399 (1950) ; 
United States v. Ballard, 322 U.S. 78, 86 (1944); Near v. Minnesota, 283 U.S. 
697, 720-21 (1931). 

68 See note 77 infra. 














1959] CIVIL RESPONSIBILITIES 451 


requires him to act on his belief. The first amendment does not define 
its protection in terms of belief but in terms of “exercise” or action. The 
issue goes beyond the conscientious objector for it affects the very theory 
of religious obligation and religious liberty. 

It can be categorically stated that the history surrounding the 
adoption of the first amendment proves that the right of conscience was 
the very center of the intended protection.™ 

(d) The Appropriate Place of Conscience in our Culture. 

Recently the writer has developed the thesis with which almost 
every authority on constitutional law agrees, that the freedoms of the 
first amendment constitute the underlying faith of America as a liberal 
democracy—the faith that different religious views, different intellectual 
ideas, different political doctrines should be tolerated (may, even en- 
couraged) as the surest way to find the best course for America and the 
strongest and most reliant citizenry.”” Conscience is the very center of 
this theory of freedom and has been referred to by the Supreme Court 
as the producer of the first amendment.’' Both the Supreme Court 
majority, which believes that only the “fundamental” rights of the first 
ten amendments are carried forward to the States through the four- 
teenth amendment, and the minority who would more broadly protect 
liberties, view “free exercise” of religion as fundamental.** Therefore, 
by constitutional definition there is a “Firstness of the First Amend- 
ment” (and conscience) in our American system.” 

The American system and Constitution are based on a cultural 
heritage. They are Judeo-Christian in religious tradition, Greco-Roman 
in philosophy, and Anglo-American in politics. Americans fall heir to 
the great prophetic visions of the Old Testament, the violations of law 
by Jesus fer conscience sake, his refusal to become a temporal Messiah, 
his reliance on love of enemies as the alchemy of change, the period of 
the Christian martyrs when the church was wholly pacifist, the great 
Catholic refusal to subordinate Church to State, the dissident religious 
groups which championed religious freedom against a state church. All 
of these produced our first amendment. That amendment is grounded 
in Sophocles’ great defense of conscience in Antigone. It is steeped in 
the wisdom of Socrates’ Apology, Aristotles’ Ethics and Cicero’s De 

69 See note 52 supra. a, 

70 KAUPER, FRONTIERS OF CONSTITUTIONAL LiperTy (1956); Konvirz, FUNDA- 
MENTAL LIBERTIES OF A FREE PEOPLE (1957); Freeman, Civil Liberties and You, 
supra note 55. 

71 United States v. Nugent, 346 U.S. 1, 12 (1953); Girourard v. United 
States, 328 U.S. 61, 68 (1946). 

72 Adamson vy. California, 332 U.S. 46 (1947); Palko v. Connecticut, 302 
U.S. 319 (1937); Crosskey and Fairman, Legislative History and the Constitutional 
Limitation on State Authority, 22 U. or Cut. L. Rev. 1, 144 (1954); Fairman, 
Does the Fourteenth Amendment Incorporate the Bill of Rights?, 2 Stan. L. Rev. 
5 (1949). 

73 Cahn, The Firstness of the First Amendment, 65 YALE L. J. 464 (1956). 
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Republica, all of which define a right of conscience against the State. 
Our tradition is superbly bottomed on John Milton, John Locke, Roger 
Williams, William Penn, Tom Paine and Thomas Jefferson."* In fact, 
the Supreme Court doctrine of Free Speech as “Truth in the Market 
Place” is but a paraphrase of Milton’s famous: 

give me the liberty to know, to utter and to argue freely, 

according to conscience, above all liberties, . . . And though 

all the winds of doctrine were let loose to play upon the earth, 

so Truth be in the field, we do injuriously by licensing and 

prohibiting, to misdoubt her strength. Let her and falsehood 

grapple. Who ever knew Truth put to the worse in a free 

and open encounter? 

(e) Conscience Must Continue to Challenge the Supreme Court to 
Protect First Amendment Liberties Against Federal Action. 

The protection which the Supreme Court has given religion against 
state action, as reviewed above, is rather magnificent. It will come as 
a shock to many that not once in its 175 year history has the Supreme 
Court clearly protected religious freedom (or any other of the first 
amendment freedoms) against federal legislation and some judges speak 
for almost total deference to congressional will. In other articles I 
have criticised the Court’s refusal to protect other basic freedoms.” 
I have participated in a long series of cases which have asked. the Su- 
preme Court to protect religious conscience, and to face the important 
issues outlined above. The record is an unbroken one of refusal to hear 
the cases."’ It is most difficult to get these problems before the Court. 
Taking a case to the Court is very expensive and there is no national 





74 This culture is reviewed in Freeman, A Remonstrance for Conscience, 
supra note 52, at 813-16. 

7 There is a slight tendency toward protection in Yates v. United States, 
354 U.S. 298 (1957); United States v. Lovett, 328 U.S. 303 (1946); Ballard v. 
United States, 322 U.S. 78 (1944). The deference of Frankfurter, J., to Congress 
is well known, see, ¢.g., Dennis v. United States, 341 U.S. 494, 525 (1951). 

76 E.g., Freeman, Genesis, Exodus, Leviticus, 28 CoRNELL L. Q. 414 (1942), 
involving Japanese-American detention camps. 

77 Gara v. United States, 178 F.2d 38 (6th Cir. 1949), aff'd by an equally 
divided Court, 340 U.S. 857 (1950) (dean of students encouraging student to obey 
his conscience in not registering); Clark v. United States, 236 F.2d 13 (9th Cir. 
1956), cert. denied, 352 U.S. 882 (1956) (a Unitarian challenging the Supreme 
Being clause) ; Davidson v. United States, 218 F.2d 609 (9th Cir. 1954), remanded, 
349 U.S. 918 (1955), reaff’d, 225 F.2d 836 (1955), cert. denied, 350 U.S. 887 (1956) 
(attempt to question the Supreme Being clause); Palmer v. United States, 223 
F.2d 893 (3rd Cir. 1955), cert. denied, 350 U.S. 873 (1955) (refusal to exhaust 
administrative remedies for conscience reasons); George v. United States, 196 
F.2d 445 (9th Cir. 1952), cert. denied, 344 U.S. 843 (1952) (refusal to report for 
induction and failure to file classification questionnaire on grounds of conscience) ; 
United States v. Kime, 188 F.2d 677 (7th Cir. 1951), ceri. denied, 342 U.S. 823 
(1952) (failing to carry registration card for conscience reasons); Richter v. 
United States, 181 F.2d 591 (9th Cir. 1950), cert. denied, 340 U.S. 892 (1950) 
(refusal to register on ground draft act violated first amendment); Cannon v. 
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organization to pay the bill. An individual usually has to go to prison 
even to frame the issue. Unlike cases involving state action where the 
Supreme Court may be reached by right of direct appeal, actions against 
the nation must meet the almost insurmountable hurdle of certiorari. 
The procedural road blocks to raising substantive issues are great."® 

The conscientious objector considers that he is carrying the torch 
for all constitutional freedoms in challenging the Supreme Court to 
once protect religious freedom against the federal government. 


2. Exemption of Ministers from Military Service and Jury Duty. 

In pagan society, no matter how civilized, the gods and their re- 
ligious priests were the servants of a state. Jupiter and Mars, Woden 
and Thor, Krishna and Kali were gods of a particular people fighting 
against the gods and people of their enemies. Even the great religions 
which preached one god, love and a brotherhood of all men, still 
carried over the idea of a holy war in defense of their religious tenets 
(e.g., the Crusades of Christianity and Jihad of Islam), Yet these great 
religions sought to reverse the pattern and make government and the 
church synonymous, The Catholic Church asserted its control over the 
temporal emperors during the Middle Ages and the Moslem Caliphate 


retained, until present times, the unity of temporal and spiritual power. 


When it became apparent that the Church was not going to control 
government, that when it did it took on worldly aspects, and that thereto- 
fore the functions of church and state might be different with neither 
controlling the other, an uneasy truce between the two was worked out. 
Without expressly so stating, the state recognized that many of its 
functions were, in the eyes of high religion, at best non-religious and 
at worst downright sinful (e.g., “Judge not that ye be not judged,” 
“Tf one shall take thy cloak, give him thy coat also,” “Love thy enemies 
and do good to them who hate you,” “If one shall smite thee on thy 
left cheek turn to him thy right cheek also,” “Render unto Caesar the 
things that are Caesar’s and unto God the things that are God’s,” etc., 
etc. ) 





United States. 181 F.2d 354 (9th Cir. 1950), cert. denied, 340 U.S. 892 (1950) 
(refusal to register on ground draft act violated first amendment); Frantz v. 
United States, 180 F.2d 711 (7th Cir. 1950), cert. denied, 339 U.S. 963 (1950) 
(refusal of Quakers to complete Selective Service forms, though notifying draft 
boards, as military action contrary to conscience); Warren v. United States, 
177 F.2d 596 (10th Cir. 1949), cert. denied, 338 U.S. 947 (1950) (father, a re- 
ligious objector, counselling son not to register for draft; son registered; father 
convicted of counselling draft violation, over defense of conscience); United 
States v. Atherton, 176 F.2d 835 (9th Cir. 1949), cert. denied, 338 U.S. 938 (1950) 
(refusing to remain in C.P.S. camp). 

78 Three of the above cases are most astonishing. In Gara and Warren the 
convictions were for speech only. In Palmer, a recognized sincere conscientious 
objector was convicted simply because his conscience would not permit him to 
exhaust his remedies within Selective Service. 
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Unwilling to release the average citizen from his temporal obli- 
gations merely because he was religious, the State seemed to concede to 
the clergy a special position—that they gave their total lives to God and 
ought not to be required to do any inconsistent temporal act. The 
corollary seemed to be that ordinary citizens were only half God’s and 
need not be granted full religious exemption. In this regard the truce 
rather accepted the Catholic-confessional churches view that man was 
born in original sin and could only be saved through the priesthood 
which was God’s vicar on earth and like Him, holy. It did not accept 
the religious free thinkers who viewed man as a son of God, as his own 
priest, as a “church of one” with God. It may be denied that theology 
is accepted in and becomes a part of jurisprudence, but that is precisely 
what [ think has happened. 

From the earliest times clergymen have been exempted from jury 
duty. It is hard to find legal material outlining the reasons for the 
exemption, Some have suggested that it is similar to the exemption 
given the lawyer, i.e., that he is a confidant with the privilege against 
testifying. But this does not seem the true basis since in England jury 
duty is excused though no witness privilege exists. The reason would 
seem to be that jury duty interferes with the minister’s primary service 
to the community since it involves “judging” individuals.” 

It has likewise been the uniform practice to exempt ministers (and 
theology students) from military service.°° No great problem was raised 
by these exemptions until the Second World War, when two trends 
evidenced themselves and presented the courts with a series of difficult 
questions: (1) Some pacifist ministers refused to accept exemption not 
open to all religious men and (2) the Jehovah’s Witnesses looked upon 
many persons as ministers, who would not come within the normal 
church definition. If a minister refused his exemption, ¢.g., by refusing 
to register, he was generally treated as any other citizen, and convicted, 
though in the case of some of the famous pastors, the state simply failed 
to prosecute.*' The exemption of ministers and the process of classifi- 
cation was generally upheld.*” The use of theological panels to deter- 








79 See N.Y. McK. Unconsor. § 3911 (1949); N.Y. Jupiciary L. §§ 599, 665 
(1948) ; Onto Rev. Cope § 2313.34 (1953). In United States v. Hillyard, 52 F. Supp. 
612 (E.D. Wash. 1943), it was held that the first amendment permits a Jehovah’s 
Witness to refuse jury duty for religious reasons. 

8062 Stat. 611, 50 U.S.C. § 456(g) (1948); 54 Stat. 888 (1940); 40 Stat. 78 
(1917) ; Cornell, Exemption From the Draft, supra note 44, at 263-66. 

81 See Konwitz, The Case of the Eight Divinity Students, 1 Bit. oF RicHTS 
Rev. 196 (1941). A. J. Muste, John Haynes Holmes and others were not 
prosecuted. 

82 Martin v. United States, 190 F.2d 775 (4th Cir. 1951), cert. denied, 342 
U.S. 872 (1951); United States v. Mroz, 136 F.2d 221 (7th Cir. 1943), appeal 
dismissed, 320 U.S. 805 (1943); Rase v. United States, 129 F.2d 204 (6th Cir. 
1942). See comment in Estep v. United States, 327 U.S. 114, 118 (1945). 
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mine ministerial status was approved.*’ The Supreme Court carefully 
protected the rights of Jehovah’s Witnesses by requiring substantial evi- 
dence before denying the exemption, but admitted that more than a 
mere ministerial claim was required.** Many Jehovah’s Witnesses were 
denied exemption and went to jail. 

Many pastors were recruited as chaplains, went through military 
training and discipline, and served with distinction in the field. 

The pattern of ministerial exemption has been satisfactory to most 
church bodies. There has been little movement to ask for change. 

3. Exemption from Oaths. 

It has been common for centuries to require the taking of oaths as 
a condition to testifying in courts of law and as a condition to admission 
to public office. Quakers and others forbidden by conscience to take an 
oath® were unable until about the eighteen hundreds to testify in court 
or hold public office. Gradually statutes were enacted permitting persons 
who could not take an oath for religious reasons to affirm instead. 
A typical provision since copied by many states was written into the 
Illinois Constitution of 1870: 

No person shall be denied any civil or political right, privilege, 

or capacity, on account of his religious opinions; but the liberty 

of conscience hereby secured shall not be construed to dispense 

with oaths or affirmations.* 

Many members of the Brethren, Quaker, and other religious sects 
have conscientious objections to making affirmations as well as to taking 
oaths, They believe that the obligation to tell the truth is the same inside 
and outside a courtroom. They believe that any procedure, whether by 
oath or affirmation, to make the obligation to tell the truth in a court- 
room somehow different or more special that the obligation in ordinary 
life cheapens the basic general obligation and practice of people to be 
truthful at all times.*? 





83 Eagles v. United States, 329 U.S. 304 (1946). 

84 Gonzales v. United States, 348 U.S. 407 (1955), and related cases in 348 
U.S. 397, 385, 375; Dickinson v. United States, 346 U.S. 389 (1953); United 
States v. Nugent, 346 U.S. 1 (1953). 

85 “But let your communication be, Yea, yea; Nay, nay: for whatsoever is 
more than these cometh of evil.” Matthew 5:37. 

86 Art. II, § 3. Federal and state statutes are collected in 6 WHuIGMORE, 
EvipENCE § 1828 (3rd ed. 1940). The history of the statutory development is 
traced in White, Oaths in Judicial Proceedings and Their Effect Upon the 
Competency of Witnesses, 42 Am. L. Rec. 373 (1903). See also Swancara, The 
Surviving Religious Test, 18 St. Louis L. Rev. 105 (1932). Religious belief in a 
God or in divine punishment is generally no longer a condition to testimonial 
competency in court. Gillars v. United States, 182 F.2d 962 (D.C. 1950). See 6 
WicMoreE, EvIDENCE §§ 1816-23 (3rd ed. 1940). 

87 The view of the Brethren and Quakers is similar to that of a young girl 
questioned as to her knowledge of an oath who replied: “I would be punished if I 
told a lie without taking an oath. I do not know the difference between telling 
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In a case I handled in 1950°* a member of the Brethren church 
refused for these reasons to raise his hand to make either a solemn affir- 
mation or an oath. He was not allowed to testify. This rule in the 
federal courts®® has since been changed by Moore v. United States.” 
In a criminal prosecution of a conscientious objector for refusing to 
submit to induction into the armed forces, the defendant and witnesses 
tendered by him refused on religious grounds either to take an oath or 
to make “a solemn affirmation.” The Supreme Court held that the trial 
court erred in denying the right to testify. It said there is no require- 
ment that the word “solemnly” be used in the affirmation, The court 
apparently held that an affirmation is solely a procedure for laying the 
groundwork for a possible perjury conviction if the witness lies and does 
not make the occasion for giving testimony in court any more “solemn” 


or call for an attitude toward truth-telling any different than in ordinary 
life. 
4, Exemption from Sunday Laws. 

From the beginning of colonial history most of the colonies and 
states have had Sunday observance laws, The early colonists may have 
sought freedom from religious regulation in the mother country, but 
they did not intend to permit men to become irreligious in America. 
They carried community of church and state, the weapon of heresy, and 
compulsory church attendance to the new land.*? These laws became a 
recognized part of the legal pattern before there were enough Jews or 
non-communicants to pose any question as to the right to observe the 
Christian Sabbath as a day of rest and a “holy” day. 

It was only after the first amendment guaranteed religious free- 
dom that the question arose whether those who observed no Sabbath or 
observed a different Sabbath could refuse to obey Sunday observance 
laws. The development of the law in this field seems almost accidental, 
without any clear facing of the problem of religious freedom. In 1858 
Judge Stephen J. Field filed a dissenting opinion in a California case 
holding a law preventing work on Sunday invalid. His argument was 
that the fixing of the Christian Sabbath as a day of rest and requiring 
Sunday observance was not a regulation of a religious matter but merely 
a civil regulation. Three years later his view became the rule of the 
majority.°* Later, when he became Supreme Court Justice he wrote his 





the truth here and elsewhere .... God would punish me if I told a lie out of 
court.” Commonwealth v. Ellenger, 1 Brewst. 352 (Pa. 1867). 

88 United States v. Henderson, 180 F.2d 711 (7th Cir. 1950), cert. denied, 
339 U.S. 963 (1950). 

89 Cf. N.Y. Civ. Prac. Act § 363. 

90 348 U.S. 966 (1955), per curiam reversing 217 F.2d 428 (7th Cir. 1954). 

91 SToKESs, CHURCH AND STATE IN THE UNITED STATES (1950); Sweet, RE- 
LIGION IN COLONIAL AMERICA (1946); SWEET, THE STORY OF RELIGION IN AMERICA 
(1939): Note, 25 So. Ca. L. Rev. 131 (1951). 

92 Ex parte Andrews, 18 Cal. 679 (1861); Ex parte Newman, 9 Cal. 502 
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views into law as those of the Court.®* There was a point at which the 
Supreme Court tended, further, to reflect the propriety of these laws as 
based on the general social matrix of the country—that is, that we are a 
Christian nation and our institutions should be Christian institutions, 
which position we have already criticized.** Gradually, in this early 
period the legality of these laws became generally sustained under the 
police power as regulations for health, morals and good order, and this 
view is largely followed today.” 


Two patterns seem to appear in the statutes. New York may be 
taken as one example. It required Sunday observance and prevented any 
labor except that necessary for charity on such day; it permitted religious 
observance of another day but prevented the doing of business or the 
sale of property on the Christian Sabbath. A crazy-quilt of decisions has 
grown up under this law.** A strong movement developed in 1950-52 
to change these laws, but a joint committee recommendation was re- 
jected by the legislature. 


Another group of states early recognized that to compel religious 
observance of the Christian Sabbath would be to regulate religion and be 
invalid, They therefore generally provided that a choice be allowed of 
one day of Sabbath in seven. Ohio led this movement, which is now 
embodied in the statutes of some twelve states.°7 Even here, the re- 
strictions imposed are likewise upheld under the general police power for 
health, morals and good order.** 


(1858). See Note, 64 Harv. L. Rev. 1194 (1951). 


93 Petit v. Minnesota, 177 U.S. 164 (1900); Hennington v. Georgia, 163 U.S. 
299 (1896) ; Soon Hing v. Crowley, 113 U.S. 703 (1885). 

94 Church of the Holy Trinity v. United States, 143 U.S. 457 (1892). 

95 People v. Havnor, 149 N.Y. 195, 43 N.E. 541 (1896); State v. Grabinsky, 
33 Wash. 2d 603, 206 P.2d 1022 (1949); Note, 3 CaTuoLic U. L. Rev. 136 (1953) ; 
Note, 34 Dicra 182 (1957); Note, 25 So. Car. L. Rev. 131 (1951). The same 
general pattern obtains in England and Canada; Note, Use of Place Contrary to 
Sunday Law, 72 L.Q. Rev. 317 (1956); Closing Stores on Holy Days, Note 34 Can. 
B. Rev. 81 (1956). See generally, Lewis, SunpAy LecisLATION: ITs HisToRY TO THE 
PRESENT TIME AND ITs Resutts (1902); Czarra, Sunday Statutes in a Modern 
Community, 61 Yate L.J. 427 (1952). 

96 See N.Y. Pena L. § 2143. At one time a man could not fish on Sunday, 
even in his private club. People v. Moses, 140 N.Y. 214, 35 N.E. 499 (1893). 
Consistently, orthodox Jews were prevented from keeping their stores open on 
Sunday. People v. Friedman, 302 N.Y. 75, 96 N.E.2d 184 (1950), appeal dismissed, 
341 U.S. 907 (1951). To get around the no-sale-of-property provision, real 
property was once held not to be “property.” People v. Dunford, 207 N.Y. 17, 
100 N.E. 433 (1912). See Prerrer, CHURCH, STATE AND FREEDOM (1953); Note, 
6 Syracuse L. Rev. 362 (1955). 

97 Johns v. State, 78 Ind. 332 (1881); Canton v. Nist, 9 Ohio St. 439 (1859) ; 
Note, 3 St. Louis U.L.J. 300 (1955). 

98 Carr vy. State, 175 Ind. 241, 93 N.E. 1071 (1911); State v. Powell, 58 Ohio 
St. 324, 50 N.E. 900 (1898); Note, 25 So. Car. L. Rev. 131 (1951). 
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It is difficult to formulate the course which should now be followed 
in this matter. Originally and theoretically there can be little doubt 
that the proper decision would have been that no man should be com- 
pelled to follow a pattern other than that dictated by his religion. You 
cannot make men religious by force. I write this portion of the article 
in Egypt, a country eighty percent Moslem. The Moslem Sabbath is 
Friday; Moslem jurisprudence requires the cessation of work, the closing 
of shops and the non-making of contracts. Yet the law here does not 
compel Christians or non-Moslems to observe Friday as a day of rest 
or a Sabbath and does not prevent their business or contracts. This is 
true religious tolerance. 


On the other hand, a series of factors have recently developed in 
America, which may have lessened the problem and given cause for 
saying that Sunday laws are truly civil and non-religious, —The laws now 
exempt more and more activities: frequently, only the part of the day 
occupied by Church services is covered; for a growing percentage of the 
people Sunday is a vacation day rather than a religious holiday and they 
are permitted their golf, swimming, autos and boats; most of the 
population are in shops and factories engaged in a five day week so that 
two Sabbaths are free; more of the laws follow the Ohio pattern of 
alternative choices; fewer people are religiously orthodox. I would 
therefore favor a liberalized rule—perhaps even the abolition of Sunday 
laws—but I would not view this as currently a key issue in religious 
liberty. 


5. Confessions to a Minister as Privileged Communications. 


The present law with regard to the priest (minister)-communi- 
cant privilege can be understood only through historical study. In early 
England it is reasonably clear that there was no privilege in the priest 
or minister to refuse to reveal what he had learned from a confessant. 
In 1606 Father Garnet was convicted for refusal to testify as to what 
he learned concerning the gunpowder plot and Guy Fawkes.** Black- 
stone recognized only ‘the atturney-client privilege."°? There is fairly 
consistent English dicta against any clergy-communicant privilege.’ 
The common law of England continues to grant no such privilege. 
Within the past 75 years English priests have been convicted for refusing 
to reveal confessional information.’ 
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99 Rex v. Father Garnet, 2 How.St.Tr. 218 (1606); Pollen, Garnet, 6 CATH. 
ENcyYcL. 386 (1913). 

100 3 BLACKSTONE, COMMENTARIES 370. 

101 Wilson v. Rastall, 4 T.R. 753, 100 Eng. Rep. 1283 (K.B. 1792); DuBarre 
v. Livette, Peake 108, 170 Eng. Rep. 96 (N.P. 1791). 

102 Sacerdotal Privilege in English Law, 221 L.T. 268 (1956); 8 WicMore, 
EvipENCE §§ 2394-96 (3rd Ed. 1940). Cf., Cook v. Carroll, (1945) Ir.R. 515. 

103 Wheeler v. LeMarchant, 17 Ch.D. 675 (1881); Regina v. Hay, 2 F. & F. 
4, 175 Eng. Rep. 933 (N.P. 1860). 
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In the United States, though the earliest cases recognized the 
common law to be the same as England, two-thirds of the states have 
statutes which prevent a minister or priest from testifying or revealing 
communications without the consent of the communicant.'’* These 
statutes protect only the confessional communication—the matters neces- 
sary to the pastor-communicant relationship in the discipline of the 
church. Therefore, similar to the case of the attorney, other matters 
(not necessary to the privileged relationship) are not privileged, c.g 


"6°) 
105 


the emotional appearance of the person. And a third person over- 


hearing the privileged communication has been allowed to testify.'”° 


It would seem that for most Protestants the statutory provisions, 
where they exist, are adequate. The laws have tried generally to protect 
the essential privilege without adopting any one religious view. As in 
the case of the New York statute it is usually provided that the minister 
has a duty as well as a privilege not to testify."°’ The Catholic, how- 
ever, argues that the privilege does not protect the priest from the com- 
municant’s revealing what the priest said in the interview or confessional, 
so that the penitent can testify that the Priest libelled another person. 
The Catholic insists that in Catholic discipline, the priest as well as the 
penitent must be protected.’"* Although I tend to favor the law recog- 
nizing religious practice as broadly as necessary to protect every claim of 
each church, I doubt whether the priest should be given the desired 
protection. To do so would be to go beyond the whole concept of 
privilege which was first developed only for lawyers. A client may 
report anything a lawyer said—the privilege does not protect the lawyer. 
The only effect of the client’s testimony is to remove the seal from the 
lawyer’s lips. The lawyer may then protect himself by a full revelation 
of the interview.’ 


Many new disciplines are pressing for the privilege—psycholo- 





104 On the common iaw, see Bahrey v. Poniatishin, 95 N.J.L. 128, 112 Atl. 
481 (1921); Hogan, Privilege of the Confessional, 6 Lovota L. Rev. 1 (1951). 
Statutes and case law under them are reviewed in 8 WiGMorE, EviIDENCE § 2394 
(3rd ed. 1940). See also Privileged Communications to Clergymen, 1 Catu. Law. 
199 (1955). 

105 Estate of Toomes, 54 Cal. 509 (1880); Colbert v. State, 12 Wis. 423, 
104 N.W. 61 (1905). Christensen v. Pestorius, 189 Minn. 548, 250 N.W. 363 
(1933) (minister hearing words in other capacity). See Louisell and Crippin, 
Evidentiary Privileges, 40 Minn. L. Rev. 413 (1956). It is a true privilege; 
refusal to testify cannot be considered adversely. Martin v. Bowden, 158 Mo. 379, 
59 S.W. 227 (1900). 

106 State v. Brown, 95 Iowa 381, 64 N.W. 277 (1895). See Hogan, Privilege 
of the Confessional, supra note 104. 


107 N.Y. Civ. Prac. Act § 351. 
108 Hogan, note 104 supra. 
108 AMERICAN BAR ASSOCIATION, Canons of Ethics, 37. 
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gists, social workers, marriage counsellors."’® Certainly all states should 
now provide the necessary privilege to make religious counselling ef- 
fective. But they should not make the tent so broad as to house the 
charlatan or the irresponsible libeler or gossip. 


CoNCLUSION 
The degree to which a society is able to grant religious freedom 
in the individual’s relation to the state is the very touchstone of liberal 
democracy. For a nation which has only faced this problem realistically 
in the past twenty years the wall of protection is quite impressive. But 


the gaps in the ramparts are obvious. There is much important law to 
be developed in this field. 





110 See Louisell, Psychologist in Today’s Legal World: Part II, 41 Minn. L. 
Rev. 731 (1957). 











TAX EXEMPTION OF CHURCH PROPERTY 


Arvo Van ALsryNeE* 


One of the most pervasive and firmly established anomalies in 
American law is the permissibility of subsidization of religious insti- 
tutions through tax exemption in a legal order constitutionally committed 
to separation of church and state.’ Despite occasional doubts which have 
been voiced,” and in the teeth of judicial acknowledgments that such ex- 
emptions are indeed a substantial form of economic assistance,*® there 
seems to be no ground for believing that an assault upon first amend- 
ment grounds would succeed today or in the foreseeable future.* 

Understanding of the modern law of tax exemptions of church 
property begins with the constitutional law of the several states.° Such 





* Professor of Law and Assistant Dean, School of Law, University of 
California, Los Angeles. 

1 See, generally, JOHNSON AND YOST, SEPARATION OF CHURCH AND STATE IN 
THE UNITED STATES (1948); PFEFFER, CHURCH, STATE, AND FREEDOM (1953); 
Hudspeth, Separation of Church and State in America, 33 Texas L. Rev. 1035 
(1955); Konvitz, Separation of Church and State: The First Freedom, 14 Law 
& CONTEMP. Pros. 44 (1949); Sutherland, Due Process and Disestablishment, 
62 Harv. L. Rev. 1306 (1949). 

2See Orr v. Baker, 4 Ind. 86, 88 (1853); PFEFFER, CHURCH, STATE, AND 
FREEDOM 189 (1953); Paulsen, Preferment of Religious Institutions in Tax and 
Labor Legislation, 14 Law & CONTEMP. Pros. 144, 148 (1949); Stimson, The 
Exemption of Property From Taxation in the United States, 18 Minn. L. Rev. 411, 
422-23 (1934) ; Note 49 Co_um. L. Rev. 968, 992 (1949); Comment, 9 Stan. L. Rev. 
366, 373 (1957). : 

3 E.g., Fellowship of Humanity v. County of Alameda, 153 Cal. App. 2d 673, 
693, 315 P.2d 394, 407 (1957). “A tax exemption is, obviously, an indirect subsidy.” 

4 See Heisey v. County of Alameda, 352 U.S. 921 (1956); Zorach v. Clauson, 
343 U.S. 306 (1952); Lundberg v. County of Alameda, 46 Cal.2d 644, 298 P.2d 1 
(1956), appeal dismissed for want of a substantial federal question sub nom; 
Comment, 9 STAN. L. REv. 366 (1957). State court decisions uniformly hold church 
exemptions not to be violative of state constitutional barriers. Garrett Biblical 
Institute v. Elmhurst State Bank, 331 III. 308, 163 N.E. 1 (1928); Trustees of 
Griswold College v. State of Iowa, 46 Iowa 275, 26 Am. Rep. 138 (1877). 

5 Constitutional provisions in thirty-three states expressly provide for ex- 
emption of church (and other) property. 

In fifteen states, the constitutional language is mandatory in form. ALA. 
Const. art. IV, § 91; Ark. Const. art. 16, § 5; Kan. Const. art. 11, § 1; Ky. 
Const. § 170; La. Const. art. X, § 4; Minn. Const. art. IX, § 1; N.J. Const. 
art. 8, § 1, par. 2; N.M. Const. art. VIII, § 3; N.Y. Constr. art. XVI, § 1; 
N.D. Const. art. XI, § 176; Oxia. Const. art. X, § 6; S.C. Const. art. X, § 4; 
S.D. Const. art. XI, § 6; Uran Const. art. XIII, § 2; Va. Const. art. XIII, § 183. 

In another fifteen states, the church exemption is permissive. Ariz. Const. 
art. 9, § 2; Fra. Const. art. IX, § 1; Ga. Const. art. VII, § 2-5404; Itt. Const. 
art. IX, § 3; Inp. Const. art. 10, § 1; Mo. Const. art. X, § 6; Mont. Const. 
art. XII, § 2; Nes. Const. art. VIII, § 2; Nev. Const. art. 8, § 2; N.C. Const. 
art. 5, § 5; Onto Const. art. XII, § 2; Pa. Const. art. IX, § 1; Tenn. Const. 
art. II, § 28; Tex. Const. art. VIII, § 2; W.Va. Const. art. X, § 1. 

In Colorado, the constitution declares that church and other types of 
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exemptions, however, have their historical roots in antiquity. In modern 
times they appear to be traceable to the general immunity from taxation 
which colonial and early post-Revolutionary church property enjoyed in 
the status of “established” public institutions.” In relatively recent times, 
the customary practice has been stabilized in constitutional and statutory 
form.* 


The prevalence of church tax exemptions in every American juris- 
diction, despite the diversities of historical and cultural experience from 
which the nation emerged, strongly suggests that history alone does not 
provide an adequate explanation for the phenomenon. Scholars and 
critics have repeatedly adverted to the defects in any attempt to develop 
a theoretical rationale for the church exemption by analogy to other 
exemptions extended to eleemosynary institutions which, unlike churches, 
perform quasi-public functions that government would presumably be 
required to assume in their absence.® Direct governmental propogation 
of sectarian doctrine is, of course, forbidden.’® The proliferation of tax 








property “shall be exempt from taxation, unless otherwise provided by general 
law” (Coto. Const. art. X § 5), thereby incorporating both mandatory and 
permissive features. In California and Wyoming, some types of church property 
are mandatorily exempt, but the legislatures are expressly authorized to exempt 
additional] types. Cat. Const. art. XIII, §§ 1-'%4 (mandatory), 1c (permissive) ; 
Wyo. Constr. art. XV, § 12 (both mandatory and permissive). 

In the remaining fifteen state constitutions (omitting Alaska and Hawaii), 
there are no explicit provisions for exemption of church property, although five 
contain general authorizations for legislative grants of property tax exemption. 
Dev. Const. art. VIII, § 1; IpAHOo Const. art. 7, § 5; Micu. Const. art. X, § 3; 
Wasn. Const. art. 7, § 2; Wis. Const. art. VIII, § 1. Even in those states where 
no express authority to exempt is conferred upon the legislature, statutory ex- 
emptions are uniformly sustained as a general exercise of comprehensive legis- 
lative power. See, ¢.g., Trustees of Griswold College v. State, 46 Iowa 275 
(1877) ; Opinion of the Justices, 141 Me. 442, 42 A.2d 47 (1945); Mayor etc. of 
Baltimore v. Minister and Trustees of Starr Methodist Protestant Church, 106 
Md. 281, 67 Atl. 261 (1907). 

6 Instances of favorable tax treatment of the established clergy are reported 
in Biblical times. See Genesis 47:26; Ezra 7:24. In the fourth century, Constantine 
exempted the Christian ministry from “all personal taxes and contributions, which 
pressed on their fellow citizens with intolerable weight.” GipBon, THE DECLINE 
AND FALL OF THE ROMAN Empire, 301 (Great Books of the Western World ed., 
1952). See PFEFFER, CHURCH, STATE, AND FREEDOM 183 (1953); 3 STOKES, CHURCH 
AND STATE IN THE UNITED STATES 419 (1950). 

7 ZOLLMANN, AMERICAN CHURCH LAW 328 (1933). See Franklin Street Soc. 
v. Manchester, 60 N.H. 342 (1880). 

8 See Torrey, JupiciaAL Doctrines oF RELIGIOUS RIGHTS IN America 171-175 
(1948) ; Note 29 St. JoHns L. Rev. 121 (1954). 

8 Killough, Exemptions to Educational, Philanthropic and Religious Organ- 
izations, in Tax Poticy League, Tax ExeMpTions 23 (1939); PFEFFER, CHURCH, 
STATE, AND FREEDOM 186-187 (1953); Zollman, Tax Exemptions of American 
Church Property, 14 Micn. L. Rev. 646 (1916); Note, 64 Harv. L. Rev. 288 (1950). 

10 Zorach v. Clauson, 343 U.S. 306 (1952); Everson v. Board of Educ., 
330 U.S. 1 (1947). 
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benefits to churches thus must be regarded in part, at least, as a mani- 
festation of a political consensus that aid to organized religion, in non- 
discriminatory form at least, has a special tendency to enhance (to use 
John Stuart Mill’s phrase) “The first element of good government. . . 
to promote the virtue and intelligence of the people themselves.”"* In 
this capacity, the church exemption has weathered the storms of criti- 
cism™ and is today more firmly rooted in American tax policy than ever 
before.’ 

It is here proposed to survey the present constitutional and statutory 
law of the United States relating to property tax exemption of church 
property, and to examine the ways in which legislative policies have been 
judicially applied to various types of church property. Such a study, it is 
hoped, may provide some insight into the question of the viability of the 
church exemption in a period cf increasing pressures for additional 
revenue sources, and by underscoring the interplay of legislative drafts- 
manship and judicial policy-making may provide a basis for a more 
rational evaluation of tax exemption policy. 


THE House or WorsHIP 


The most universally granted of all exemptions of church property 
is that which pertains to the building in which religious services are 
regularly celebrated. The statutes't may be roughly classified into five 


11 MILL, REPRESENTATIVE GOVERNMENT 337 (Great Books of the Western 
World ed. 1952.) 

12 See PFEFFER, CHURCH, STATE, AND FREEDOM, 185-88 (1953) and references 
cited; Mowry, Ought Church Property to be Taxed? 15 Green Bay 414 (1903). 

13 See 3 STOKES, CHURCH AND STATE IN THE UNITED STATES 427 (1950). In 
the absence of express constitutional or statutory language to the contrary, how- 
ever, exemptions from taxes do not include special assessments for local benefits. 
See, ¢.g., Cedars of Lebanon Hospital v. County of Los Angeles, 35 Cal.2d 729, 
221 P.2d 31 (1950); City of Atlanta v. First Presbyterian Church, 86 Ga. 730, 
13 S.E. 252 (1891). Cf. C.A. Wagner Constr. Co. v. Sioux Falls, ~1 $.D. 587, 
27 N.W.2d 916 (1947). 

14 For convenience, the term “statute” will be used herein to .efer to both 
statutory and constitutional provisions, and the word “state” to refer to the 
forty-eight states (omitting Alaska and Hawaii) plus the District of Columbia. 
In 33 states (i.e. those without express constitutional provisions governing ex- 
emptions, plus those whose constitutions authorize legislative exemptions, supra 
note 5, as well as in the District of Columbia, the statutes are, of course, controlling; 
but in 12 out of the 15 states with mandatory constitutional exemptions, statutes 
have been enacted to implement the exemption. Only in Kentucky, Louisiana and 
New Mexico are the exemptions framed solely in constitutional language. Although 
it is generally held that the legislature may impose reasonable conditions precedent 
to exemption in addition to those set forth in the constitution, see Lutheran Hosp. 
Soc. of So. Calif. y. County of Los Angeles, 25 Cal.2d 254, 153 P.2d 341 (1944) ; 
People v. Anderson, 117 Ill. 50, 7 N.E. 625 (1886), it is beyond the scope of this 
paper to examine the extent to which statutes may liberalize the conditions of 
exemption or exempt property in addition to what is exempted or authorized to be 
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(a) In twelve jurisdictions, exemption is expressly extended to 
property simply described as “houses of public worship,”?” “actual places 
of religious worship,”’® or “churches, meeting houses, or other regular 
places of stated worship.”’? Exemptions framed in descriptive terms of 
this type inevitably pose problems of a definitional nature. (b) The most 
prevalent statutory test of exemptability is “use,” although the type of 
use required is not always described in identical terms. Thirteen states 
insist that the property be “used exclusively for religious worship,”?® 
while four others, through omission of the adverb “exclusively,” suggest 
a somewhat less strict policy although continuing to predicate exemption 
upon use for religious worship.’® In five jurisdictions where exclusivity 
of use is required, exemption is predicated upon such use for religious 
“purposes,” thereby intimating a broader exemption policy than would 
normally be within the connotation of religious “worship.” Where 
exemption, as in these instances, is focused upon “use,” the polices, 
operations, programs and activities of the religious organization seeking 
exemption necessarily must come under scrutiny. (c) In a handful of 
jurisdictions mere ownership by a church or religious society is declared 
to be a sufficient basis for exemption;”! while (d) in some twelve juris- 
dictions, dual requirements of both ownership and use are imposed.?* 





exempted by the constitution. See Annot., 61 A.L.R. 2d 1031 (1958). 

15 FLa. STAT. ANN. § 192.06(4) (1957); Me. Rev. Stat. ANN. ch. 91-A, § 10 
(II,G) (Supp. 1957); Micu. Comp. Laws § 211.7, as amended by Pus. Acts 
1958, Acr 190, p. 219; N.H. Rev. Stat. ANN. § 72:23(III) (Supp. 1957); Ore. 
Rev. Stat. § 307.140 (1957). 

16 Ga. Cope ANN. § 92-201 (Supp. 1958); Ky. Const. § 170; La. Const. 
art. X, § 4; Mont. Rev. Copes ANN. § 84-202 (1947); Tex. Rev. Civ. Stat. ANN. 
art. 7150(1) (1951). 

17Pa. STAT. ANN. tit. 72, § 5020-204(a) (1950). Cf. WasH. Rev. Cove 
§ 84.36.020 (Supp. 1957), “all churches, built and supported by donations, whose 
seats are free to all.” 

18 Ata. Cope tit. 51, § 2 (Supp. 1958); Cat. Const. art. XIII, § 1-%4; Coto. 
Rev. STAT. ANN. § 137-12-3(6) (Supp. 1957); Kan. Gen. Stat. ANN. § 79-201 
(First) (1949); Mp. Any. Cope art. 81, § 9(4) (1957); Mo. ANN. Stat. 
§ 137.100(6) (1952); N.J. Strat. ANN. § 54:4—3.6 (Supp. 1958); N.D. Rev. Cope 
§ 57-0208(7) (1943); Onto Rev. Cope § 5709.07 (1953); S.C. Cope § 16-1522(12) 
(1952); UTAH Cope ANN. § 59-2-1 (1953); W. Va. Cope ANN. § 678(9) (Supp. 
1958); Wyo. Comp. Stat. ANN. § 32-102(G) (Supp. 1957). 

19 Ariz. Rev. STAT. ANN. § 42-271(6) (1956); ARK. STAT. ANN. § 84-206 
(Supp. 1957); D.C. Cope ANN. § 47-801a(m) (1951). Cf. Vt. STaT. ANN. tit. 32, 
§ 3802(4) (1959), “sequestered or used for . . . pious or charitable uses.” 

20 Itt. ANN. STAT. ch. 120, § 500(2) (Smith-Hurd Supp. 1958); Iowa Cope 
§ 427.1(9) (1958); OKLA. Srar. tit. 68, § 15.2 (Supp. 1957); R.I. Gen. Laws ANN. 
§ 44-3-3(5) (1956); S.D. Cope § 57.0311(3) (1939). 

21 Det. Cope ANN. tit. 9, § 8103 (1953); Minn. Stat. ANN. § 272.02 (Supp. 
1958); N.M. Const. art. VIII, § 3. 

22, Conn. GEN. STAT. §§ 12-81(13), 12-88 (1958), “used exclusively for the 
purpose of carrying out [religious worship]’’; IpAHOo Cope ANN. § 63-105(2) 
(Supp. 1957), “used exclusively for and in connection with public worship”; INp. 
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Where ownership by a religious organization is a basis for exemption, 
the interpretative problems would seem to revolve mainly around ques- 
tions of title (and divided ownership), with some attention to whether 
the owner has the attributes and characteristics of a “religious organ- 
ization” within the meaning of the statute. (e) In South Carolina, there 
being no constitutional prohibition upon special tax exemption legislation, 
a long list of exemptions of named institutions, including some churches, 
has accumulated over the years through legislative action.”* Fortunately 
in most states exemptions must be extended on a completely uniform 
basis defined in general legislation,** thereby avoiding the discriminations 
inherent in special legislation of this type. 

The statutory variations in the requirements for the church exemp- 
tion are reflected in prolific litigation. Despite frequently reiterated 
judicial apologetics as to the rule of “strict construction” which attends 
tax exemption laws,”* perusal of the decisions creates a definite impression 
that the explicit statutory language in which the exemption is framed 
normally has a great deal more to do with the result in contested cases 
(almost invariably cases in which judicial relief is sought following 
administrative denial of exemption) than general rubrics. Indeed, re- 
liance upon judicial generalizations, without regard for differences in 
statutory language, has apparently fostered much litigation which has 
proven to be as unavailing as it was avoidable. On the other hand, 
lack of adequate legislative draftsmanship has in some cases encouraged 
litigation in an effort to obtain favorable interstitial judicial policy- 
making, especially where ‘the literal statutory conditions prescribed for 
exemption have been out of harmony with accepted functions and 
activities of modern religious organizations. As a whole, however, the 
courts have responsibly adhered to the legislative policy as either explicitly 





ANN. STAT. § 64-201 (Sixth) (1951), “used for religious worship”; Mass. ANN. 
Laws ch. 59, § 5 (Eleventh) (Supp. 1958), “appropriated for . . . religious 
worship or instruction”; Muss. Cope ANN. § 9697(d) (Supp. 1958), “used ex- 
clusively for such [religious] society”; Nes. Rev. Stat. § 77-202 (1943), “used 
exclusively for .. . religious . . . purposes”; Nev. Rev. Stat. § 361.125 (1957), 
“used for religious worship”; N.Y. Tax Law § 4(6a) (Supp. 1958), “used ex- 
clusively for carrying out thereupon . . . such [religious] purposes”; N.C. Gen. 
STAT. § 105-296(3) (1958), “wholly and exclusively used for religious worship” ; 
TENN. Cone ANN. § 67-502 (1955), “occupied . . . exclusively for carrying out 
thereupon . . . [religious] purposes”; Va. Cope ANN. § 58-12(2) (1949), “wholly 
and exclusively used for religious worship’; Wis. Stat. § 70.11(4) (1955), 
“property owned and used exclusively by . . . churches or religious 
associations.” 

23§.C. Cope § 65-1523 (Supp. 1958). Cf. Micu. Comp. Laws § 458.106 
(1948), exempting property of Baptist church corporations. 

24 See 2 CooLey, TAXATION § 663 (4th ed. 1924); 2 SUTHERLAND, STATUTORY 
CONSTRUCTION § 2115 (3rd ed., Horack 1943). 

25 E.g., Cedars of Lebanon Hosp. v. County of Los Angeles, 35 Cal.2d 729, 
734-35, 221 P.2d 31 (1950). See CrAwForpD, STATUTORY CONSTRUCTION § 258 
(1940) ; 3 SUTHERLAND, STATUTORY CONSTRUCTION § 6409 (3rd ed., Horack 1943). 
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or implicitly disclosed in the statutory language. A few examples will 
suffice to illustrate the point. 

Where exemption is conferred upon “houses of religious worship,” 
a vacant lot purchased for future erection of a church could not by any 
reasonable stretch of the judicial imagination be regarded as exempt,”® 
although such a lot may qualify for exemption under more broadly 
worded statutes.** Similarly, a retreat house, used at intervals for accom- 
modating laymen seeking spiritual meditation and refreshment, may be 
fully exempt as property used for “religious purposes,”** but (except so 
far as a chapel or other sanctuary is maintained) be unable to qualify as 
a “house” or an “actual place” of “religious worship.”*° Statutory 
language of the latter type, however, is not always more restrictive. 
Where a concurrence of ownership and use are requisite to exemption, 
a church meeting house used for worship is not exempt if leased from its 
owner” but might qualify for exemption under other statutes as a house 
of religious worship,** as property used exclusively for public worship,®” 





26 Burr v. Boston, 208 Mass. 537, 95 N.E. 208 (1910); Boston Soc’y v. Boston, 
129 Mass. 178 (1880); Trinity Church v. New York, 10 Howard’s Practice 138 
(N.Y. 1854); First Baptist Church v. Pittsburgh, 341 Pa. 568, 20 A.2d 209 (1941). 
Cf. Philadelphia v. Overbrook Park Congregation, 171 Pa.Super. 581, 91 A.2d 310 
(1952). 

27 See McGlone v. First Baptist Church, 97 Colo. 427, 50 P.2d 547 (1935), 
“lots with the buildings thereon . . . used solely and exclusively for religious 
worship”; Lummus v. Miami Beach Congregational Church, 142 Fla. 657, 195 So. 
607 (1940), property “held and used exclusively for religious . . . purposes;” 
Commonwealth vy. First Christian Church of Louisville, 169 Ky. 410, 183 S.W. 
943 (1916), “places actually used for religious worship”; State v. Second 
Church of Christ, Scientist, 185 Minn. 242, 240 N.W. 532 (1932), “church 
property”; In re Assessment of Property of Zion Evangelical Lutheran Church, 
202 Okla. 174, 211 P.2d 534 (1949), property used for appropriate purposes of 
church owner. But cf. Burbridge v. Smyrna Baptist Church, 212 Ark. 924, 209 
S.W.2d 685 (1948), where church had burned down but was not yet rebuilt, un- 
used premises held not exempt as property used exclusively for public worship. 

28 Serra Retreat v. County of Los Angeles, 35 Cal. 2d 755, 221 P.2d 59 
(1950) ; People ex rel Outer Court, O.L.C. v. Miller, 161 Misc. 603, 292 N.Y. Supp. 
674 (1936), aff'd mem. 256 App. Div. 814, 10 N.Y.S.2d 208 (1939), 280 N.Y. 825, 
21 N.E.2d 881 (1939). Cf. Franciscan Fathers v. Town of Pittsfield, 97 N.H. 396, 
89 A.2d 752 (1952). 

29 Town of Woodstock v. The Retreat, Inc., 125 Conn. 52, 3 A.2d 232 (1938) ; 
Laymen’s Week-End Retreat League v. Butler, 83 Pa. Super. 1 (1924). 

30 Trustees of St. Paul Methodist Episcopal Church South v. District of 
Columbia, 212 F.2d 244 (D.C. Cir. 1954); People ex rel Unity Congregational 
Soc’y. v. Mills, 189 Misc. 774, 71 N.Y.S.2d 873 (1947); Norwegian Lutheran 
Church v. Wooster, 176 Wash. 581, 30 P.2d 381 (1934). 

31 See Jefferson Standards Life Ins. Co. v. Wildwood, 118 Fla. 771, 160 So. 
208 (1935). Cf. Canada West Securities Corp. v. Winnepeg, 1 W.W.R. 788, 
66 D.L.R. 591 (Man. 1922). 

32 First New Jerusalem Soc’y v. Richardson, 10 Ohio N.P. (n.s.) 214, 25 Ohio 
Dec. 672 (1910). Cf. Havens v. Alameda County, 30 Cal. App. 206, 157 Pac. 821 
(1916). Contra, Commr’s. of Cambria Park v. Board of County Comm’rs., 62 Wyo. 
446, 174 P.2d 402 (1946). 
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or as property used for religious purposes.** On the other hand, if the 
governing statute speaks in terms of public worship, limitation of partici- 
pation in the services to members of a particular religious order may 
defeat exemption** otherwise available in the absence of the word 
“public.”3* 

One of the most exacerbated issues with respect to exemption of 
houses of worship arises from the prevalence therein of activities not 
constituting actual worship services. Such problems have generally been 
treated as calling for a judicial appraisal whether the nonexempt activities 
are related to the exempt ones with sufficient directness and to such a 
substantial degree as to come within the spirit, if not the precise letter, 
of the exemption. Being essentially questions of degree, the lines of 
distinction are not always doctrinally clear. Use of part of a church 
building for a caretaker’s living quarters for example, has been regarded 
as incidental and necessary to effective worship, and hence does not 
destroy exemption based on “exclusive use” for religious worship;*® but 
similar provision for residential quarters for the minister or parson, even 
though used occasionally for religious counselling or ceremonies, has been 
regarded as primarily a nonreligious use which precludes exemption.** 

In view of the expansion of the social, educational and other aux- 
iliary functions of churches today, a literal application of the statutory 
wording would often be clearly unreasonable. In the words of the 
Ohio Supreme Court,** 

There are many activities conducted in church buildings 
which do not constityte public worship but which are designed 
to encourage people to use the church for public worship, The 
use of a room in the church to entertain young children while 
their parents attend church services is not a use for public 
worship. The use of the church building for meetings of boy 
scouts is not a use for public worship. The use of part of the 
building for the preparation of food for a church supper and 
the eating of such food are not uses for public worship. 
Certainly it was not the intention of the people that their 


33 See Anderson v. Doe, 246 Ala. 398, 20 So. 2d 777 (1945); People ex rel. 
Bracher v. Salvation Army, 305 Ill. 545, 137 N.E. 430 (1922). 

34 See People ex rel. Carson v. Muldoon, 306 Ill. 234, 137 N.E. 863 (1922). 
Cf. Sisters of Mercy v. Hookset, 93 N.H. 301, 42 A.2d 222 (1945). 

35 St. Barbara’s Roman Catholic Church v. City of New York, 243 App. 
Div. 371, 277 N.Y.Supp. 538 (2d Dept. 1935). 

36 Shaarai Berocho v. Mayor, etc. of City of New York, 60 N.Y. Super. 479, 
18 N.Y.Supp. 792 (1892); In re Bond Hill-Roselawn Hebrew School, 151 Ohio 
St. 70, 84 N.E.2d 270 (1949). 

37 Congregation Gedulath Mordecai v. New York, 135 Misc. 823, 238 
N.Y.Supp. 525 (Munic. Ct. 1929); Mussio v. Glander, 149 Ohio St. 423, 79 N.E.2d 
233 (1948). 

383 Jn re Bond Hill—Roselawn Hebrew School, 151 Ohio St. 70, 72-73, 84 
N.E.2d 270, 272 (1949), per Taft, J. 
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words, “used exclusively for public worship,” should be so 
literally construed that any such uses would prevent tax ex- 
emption of a church building. 

Cases in other jurisdictions under comparable statutory language are in 
agreement with these views,®® as are the decisions applying the somewhat 
more liberal requirement of exclusive use for religious “purposes”.*° 
Indeed, there appears to be a consensus that, in the absence of express 
statutory language to the contrary, permissive use, or even a renting out, 
of a church meeting house for occasional activities such as town meetings 
or community social gatherings, which historically constituted an im- 
portant function of early church meeting houses,*’ will not alter the 
status of the church building from that of an exempt “house of 
worship’*? nor mitigate the exclusiveness of its religious use.** In 
earlier days, particularly in New England, 

The church—commonly called the “Meetinghouse”—was 
customarily used for town meetings, lectures, concerts, temper- 
ance meetings, political addresses, and for other like special 
occasions; and no one ever supposed that such use made the 
meetinghouse liable to taxation.** 

Under statutes which require “ownership” by a religious institution, 
organization or corporation as a condition of exemption, a determination 
that the owner is in the requisite class is of crucial significance. Thus, 
ownership by an individual, even though in trust for a church, does not 
qualify where the statute contemplates ownership by a “religious associ- 


39 Fellowship of Humanity v. County of Alameda, 153 Cal. App. 2d 673, 
315 P.2d 394 (1957), use for civic meetings, political discussions, lectures, social 
gatherings, dances and dinners; In re Walker, 200 Ill. 566, 66 N.E. 144 (1903), 
cloakrooms, classrooms, offices and studies. 

49 Syracuse Center of Jehovah’s Witnesses v. Syracuse, 163 Misc. 535, 297 
N.Y.Supp. 587 (Sup. Ct. 1937), incidental use as home and shelter for missionaries, 
students and gospel workers; St. Mary’s Church v. Tripp, 14 R.I. 307 (1885), 
incidental use for educational purposes; Methodist Episcopal Church y. Hinton, 
92 Tenn. 188, 21 S.W. 321 (1893), sale of religious literature in church. If the 
religious activities are incidental to a primarily non-religious use, and appear to 
constitute a subterfuge to avoid taxes, of course the exemption is denied. See 
People ex rel Autokefalos Orthodox Spiritual Church v. Hallahan, 200 Misc. 221, 
105 N.Y.S.2d 882 (Sup. Ct. 1948), aff'd mem. 278 App. Div. 947, 105 N.Y.S.2d 
980 (2d Dept. 1951). 

41 See ZOLLMANN, AMERICAN CHURCH LAW 345-46 (1933). 

42 First Unitarian Society v. Hartford, 66 Conn. 368, 34 Atl. 89 (1895); 
St. Paul’s Church v. Concord, 75 N.H. 420, 75 Atl. 531 (1910); Chevra Achewa 
Chesed Anshe Cheval v. Philadelphia, 116 Pa. Super. 101, 176 Atl. 779 (1935); 
Craig v. First Presbyterian Church, 88 Pa. 42 (1878). 

43 Assessors of Framingham v. First Parish, 329 Mass. 212, 107 N.E.2d 309 
(1952). If the nonreligious activities are of a permanent and continuing nature, 
however, the exemption may be lost. See First Congregational Church of Fort 
Collins v. Wright, 110 Colo. 135, 131 P.2d 419 (1942). 

44 First Unitarian Society v. Hartford, 66 Conn. 368, 375, 34 Atl. 89, 90 
(1895). 
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ation. It has been said, for example, that a religious society is “an 
association or body of communicants or a church usually meeting in some 
stated place for worship or for instruction, or organized for the accom- 
plishment of religious purposes,” and a one-man evangelistic corporation 
does not come within this meaning.*® 
There is general agreement that the church exemption must be 
granted all qualified recipients on a non-discriminatory basis and without 
regard for sectarian or denominational differences.*7 The borderline 
between religion, on the one hand, and philosophy or metaphysics, on 
the other, however, is uncertain at best.** May a philosophical society 
qualify for exemption as a “religious” organization? If its physical 
attributes and activities approximate those of a social club, rather than a 
church, denial of exemption appears to be reasonably in accord with 
legislative policy.*® But what of an association of humanists which holds 
regular meetings characterized by scriptural readings, sermons, meditation 
and singing designed to promote ethical and spiritual values, but which 
nonetheless does not espouse, revere, teach the existence of nor worship 
any Supreme or Divine Being? In two recent decisions from opposite 
ends of the nation the same answer has been given: belief in or worship 
of deity is not essential to the status of a religious society. Referring 
to the constitutional inviolability of religious beliefs, the earlier of the 
two opinions expressed the view" that: 
. . « The only valid test a state may apply in determining 
the tax exemption . . . is the objective one of whether or not 
the belief occupies the same place in the lives of its holders 
that the orthodox beliefs occupy in the lives of believing 
majorities, and whether a given group that claims the exemp- 
tion conducts itself the way groups conceded to be religious 


2945 


45 Katzer v. Milwaukee, 104 Wis. 16, 79 N.W. 745 (1899). Cf. Common- 
wealth v. First Christian Church, 169 Ky. 410, 183 S.W. 943 (1916). 

46 Mordecai F. Ham Evangelistic Ass’n. v. Matthews, 300 Ky. 402, 408, 189 
S.W.2d 524, 527 (1945). 

47 See, ¢.g., Fellowship of Humanity v. County of Alameda, 153 Cal. App. 2d 
673, 691-92, 315 P.2d 394, 405 (1957), “It is perfectly obvious that any type of 
statutory exemption that discriminates between types of religious belief—that 
discriminates on the basis of the content of such belief—would offerd both the 
federal and state constitutional provisions.” 

48 See Silving, The Unknown and the Unknowable in Law, 35 Catir. L. Rev. 
352 (1947). 

49 See In re Peace Haven, 175 Misc. 753, 755, 25 N.Y.S.2d 974, 977 (Sup.Ct. 
1941), in which the court observed that plaintiff, an association of persons inter- 
ested in metaphysics, “has no tenets, ritual, dogma, or other characteristics of a 
religious organization except, possibly, the solicitation and receipt of funds.” 

50 Fellowship of Humanity v. County of Alameda, 153 Cal. App. 2d 673, 315 
P.2d 394 (1957); Washington Ethical Society v. District of Columbia, 249 F.2d 
127 (D.C. Cir. 1957). 

51 Fellowship of Humanity v. County of Alameda, 153 Cal. App. 2d 673, 
692, 315 P.2d 394, 406 (1957). 
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conduct themselves. The content of the belief, under such 
test, is not a matter of governmental concern. 


CuurcH LAnpb 


In most of the statutes exempting church buildings from taxation, 
express provision is made for also exempting the adjacent land.* Dis- 
regarding minor verbal differences, the legislative policy enunciated in 
these statutes usually limits the exemption to land “appurtenant” to the 
house of worship,®* land upon which the church “stands” or “is situ- 
ated,”°* or adjacent land necessary for proper occupancy, use and 
enjoyment of the church.” In some eleven states, in addition, a maxi- 


52In addition to the provisions cited, infra notes 52-57, many exemption 
laws which do not explicitly refer to the land surrounding the house of worship 
are worded broadly enough to exempt such land. See, ¢.g., ALA. Cope tit. 51, § 2 
(Supp. 1958), “all property, real and personal, used exclusively for religious 
worship”; Colo. Rev. Stat. ANN. § 137-12-3(6) (Supp. 1957), semble; Conn. 
GEN. STAT. § 12-81 (1958), semble; Dev. Cope ANN. tit. 9, § 8103 (1953), 
“property ... owned by... any church”; IpAHo Cope ANN. § 63-105(2) (Supp. 
1957), semble; Itt. ANN. STAT. ch. 120, § 500(2) (Smith-Hurd Supp. 1958), “all 
property used exclusively for religious purposes”; Iowa Cope § 427.1(9) (1958), 
“grounds and buildings used .. . for [religious] . . . objects’; MiInN. STAT. ANN. 
§ 272.02(5) (Supp. 1958), “churches, church property, and houses of worship’; 
Miss. Cope ANN. § 9697(d) (Supp. 1958), “all property, real or personal... used 
exclusively .. .”; Mo. ANN. STAT. § 137.100(6) (1952), semble; Nes. Rev. STAT. 
§ 77-202(c) (1943), “property ... used exclusively for ... religious . . . pur- 
poses”; N.M. Const. art. VIII, § 3, “all church property”; N.Y. Tax Law § 4(6a) 
(Supp. 1958), “real property’; OKLA. SrTar. tit. 68, § 1512(7) (Supp. 1957), “all 
property”; S.D. Cope § 57.0311(3) (1939), “all property”; TENN. Cope ANN. 
§ 67-502(2) (1955), “real estate’; W.Va. Cope ANN. § 678(9) (Supp. 1958), 
“property, real and personal’; Wis. Stat. § 70.11(4) (1955). 

53 Ariz. Rev. STAT. ANN. § 42-271(6) (1956); Ky. Const. § 170; La. Const. 
art. X, § 4; Mp. Ann. Cope art. 81, § 9(4) (1957); N.H. Rev. Stat. ANN. 
§ 72:23(1I1) (Supp. 1957); Vr. Stat. ANN. tit. 32, § 3832 (1959). Cf. S.C. CopE 
§ 65-1522(12) (1952), “all houses used exclusively for public worship . . . [and] 
the ground actually occupied by them.” 

54 Fira. STAT. ANN. § 192.06 (1957); IND. ANN. STAT. § 64-201 (Sixth) 
(1951); Micu. Comp. Laws § 211.7 (Fifth), as amended by Pus. Acts 1958, Act 
190, p. 219; Nev. Rev. STAT. § 361.125 (1957); N.J. STAT. ANN. § 54:4-3.6 (Supp. 
1958); N.C. Gen. Strat. § 105-296(3) (1958); N.D. Rev. Cope § 57-0208(7) 
(1943); Ore. Rev. Stat. § 307.140(1) (1957); R.I. Gen. Laws ANN. § 44-3-3(5) 
(1956); UraH Cope ANN. § 59-2-1 (1953); Wasn. Rev. Cope § 84.36.020 (Supp. 
1957); Wyo. Comp. Stat. ANN. § 32-102(G) (Supp. 1957). Cf. Kan. GEN. STAT. 
ANN. § 79-201 (First) (1949), “buildings used exclusively as places of public 
worship ... together with the grounds owned thereby.” 

55 ArK. STAT. ANN. § 84.206 (First) (Supp. 1957); Cat. Const. art. XIII, 
§ 1-'%4; Onto Rev. Cone § 5709.07 (1953); Pa. Stat. ANN. tit. 72, § 5020-204(a) 
(1950); Va. Cope ANN. § 58-12(2) (1949). Cf. D.C. Cope ANN. § 47-801a(r) 
(1951), “grounds belonging to and reasonably required and actually used... .” 

56 ALA. Const. art. 4, § 91, 1 acre in city, 5 acres in country; IND. ANN. 
STAT. § 64-201 (Sixth) (1951), 15 acres; Iowa Cone § 427.1(9) (1958), 320 acres; 
KAN. Gen. STAT. ANN. § 79-201 (First) (1949), 10 acres; Ky. Const. § 170, 
Y acre in city, 2 acres in country; N.J. Stat. ANN. § 54:4-3.6 (Supp. 1958), 
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mum acreage limitation upon the exemption is imposed, ranging from 
one-half acre in Kentucky®™ to 320 acres in Iowa." 

Cases determining claims to exemption of land under statutes of 
this type appear to be based less upon judicial appraisal of factual circum- 
stances involved than upon the particular language of the applicable 
statute. For example, in several states where the respective constitutions 
authorized legislative exemption only of “houses used exclusively for 
public worship’”®® or “actual places of religious worship,”® the courts 
have upheld statutes which purported to exempt both the church meeting- 
house and “the grounds attached to such buildings necessary for the 
proper occupancy, use, and enjoyment” thereof ;®' but, in view of the 
rather narrow constitutional basis for such an enlarged exemption, have 
generally taken a parsimonious attitude as to how much property is 
“necessary” for occupancy and enjoyment.® On the other hand, in 
Kentucky, where the constitution expressly exempts the grounds “at- 
tached and used and appurtenant to the house of worship, not exceeding 


one-half acre,”® the evident constitutional largesse has fortified the 





5 acres; N.D. Rev. Cope § 57-0208(9) (Supp. 1957), 2 acres; R.I. Gen. Laws 
ANN. § 44-3-3(5) (1956), 1 acre; S.C. Cope § 65-1522(13) (1952), 2 acres; 
S.D. Cope § 57.0311(3) (1939), up to 80 acres of agricultural land; Wasu. Rev. 
Cope § 84.36.020 (Supp. 1957), 5 acre maximum, but “unoccupied ground” ex- 
empted “shall not exceed the equivalent of one hundred-twenty by one hundred- 
twenty feet.” 

57 Ky. Const. § 170. 

58 Towa Cope § 427.1(9) (1958). 

59 E.g., Onto Const. art. XII, § 2. 

69 E.g., Pa. Const. art. IX, § 1; Tex. Const. art. VIII, § 2. 

61 On10 Rev. Cope § 5709.07 (1953); Pa. STat. ANN. tit. 72, § 5020-204(a) 
(1950); Tex. Rev. Civ. Stat. ANN. art. 7150 (1951). See Gerke v. Purcell, 
25 Ohio St. 229 (1874); First Baptist Church v. Pittsburgh, 341 Pa. 568, 20 A.2d 
209 (1941); City of Houston v. Cohen, 204 S.W.2d 671 (Tex. Civ. App. 1947). 

62 See Congregational Union v. Zangerle, 138 Ohio St. 246, 34 N.E.2d 201 
(1941), lot adjacent to church building, and under different ownership, on which 
church members were permitted to park their cars and church was permitted to 
maintain a bulletin board, held “convenient” to use of church but not exempt 
because not “necessary” thereto; Wynnefield United Presbyterian Church v. 
Philadelphia, 348 Pa. 252, 35 A.2d 276 (1944), vacant 50 foot lot adjoining 
church held not necessary for ingress and egress, or for light and air, where 
15 foot strip lying between church and lot appeared to be sufficient for the purpose 
and hence was exempted; First Baptist Church v. Pittsburgh, 341 Pa. 568, 20 A.2d 
209 (1941), unused two-thirds of lot adjoining church held not exempt since not 
“necessary” to occupancy and enjoyment; court points out that lot was located in 
the rear of the church “at a point where there is the least need for light, air and 
approach”; Grace Methodist Episcopal Church v. Philadelphia, 41 Pa. County Ct. 
703 (1913), semble. But cf. City of Houston v. Cohen, 294 S.W.2d 671 (Tex. Civ. 
App. 1947), to be exempt, lands attached to church need not be absolutely neces- 
sary to use of meeting house, but only reasonably necessary for light, air, access 
and ornamentation. 


63 Ky. Const. § 170. 
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interpretative liberality of the judiciary.* Similarly, in North Carolina 
where exemption was expressly granted not only to the land on which a 
church building was “situated” but also to “additional adjacent land 
reasonably necessary for the convenient use of any such building,”® the 
apparent intent of the latter phrase, as contrasted with the former, to 
expand the scope of exempted land beyond the immediate curtilage of 
the church supported exemption of a lot several blocks distant from the 
over-crowded church building, which was intended for future con- 
struction of a new edifice but was presently used as an open air annex 
for Sunday School classes and other overflow services.* In still other 
jurisdictions, the requirement that the adjacent land be “necessary” to 
convenient use and occupation of the church has been invoked to deny 
exemption in order to promote collateral policies, such as provisions for 
sanitary water and sewage facilities in churches,’ or maintenance of 
equal competitive conditions for landowners engaged in revenue pro- 
ducing activities.°* Conversely, the elimination of traffic congestion and 
overcrowded street parking conditions has justified decisions exempting 
church parking lots as “necessary” to use of the church building for 
worship.” 

In a minority of states, as indicated above, the exemption laws 
contain no express provisions as to the tax status of the land on which 
the church building stands."° One court, faced with this type of statute, 
found sufficient indications of legislative intent, bolstered by the expressio 
unius rule, to conclude that exemption of “houses of public worship” did 
not apply to any land either beneath or adjacent to a church building.” 





64 See City of Louisville v. Werne, 25 Ky. L. Rep. 2196, 80 S.W. 224 (1904), 
holding lands in rear of church, unused except for two coal sheds and which were 
within the acreage limit, to be exempt on ground the whole lot was appurtenant to 
the house of worship and used with it by the congregation. 

65 N.C. Gen. Stat. § 105-296(3) (1958). 

66 Harrison v. Guilford County, 218 N.C. 718, 12 S.E.2d 269 (1940), indi- 
cating that in view of the statutory language, “adjacent land” must lie close, but 
not necessarily be contiguous, to the lot on which the church is situated. 

67 Pulaski County v. First Baptist Church, 86 Ark. 205, 110 S.W. 1034 (1908). 

68 Gibbons v. District of Columbia, 116 U.S. 404 (1886). 

69 Immanuel Presbyterian Church v. Payne, 90 Cal. App. 176, 265 Pac. 547 
(1928) ; Congregation B’nai Yisroel v. Township of Millburn, 35 N.J. Super. 67, 
113 A.2d 182 (1955); First Baptist Church v. Pittsburgh, 341 Pa. 568, 20 A.2d 
209 (1941). But cf. Congregational Union v. Zangerle, 138 Ohio St. 246, 34 
N.E.2d 201 (1941). Subsequent to the Immanuel Presbyterian Church case, supra, 
the California Code was amended to expressly exempt church parking lots under 
prescribed conditions. See Cat. Rev. & Tax Cope § 206.1. Cf. Ore. Rev. Star. 
§ 307.140(2) (1957). 

70 Ga, Cove ANN. § 92-201 (Supp. 1958); Me. Rev. Stat. ANN. ch. 91-A, 
§ 10(IIA) (Supp. 1957); Mass. ANN. Laws ch. 59, § 5 (Eleventh) (Supp. 1958) ; 
Mont. REv. Copes ANN. § 84-202 (1947); Tex. Rev. Civ. Stat. ANN. art. 7150(1) 
(1951). 

71 Lefevre v. Detroit, 2 Mich. 586 (1853), relying on the fact that the same 
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In the absence of such negative implications, however, the courts have 
uniformly agreed that exemption of a church building includes by impli- 
cation the land on which the building stands together with such adjoining 
land as is reasonably necessary to the convenient use, occupation and 
enjoyment thereof.”? 

As seen above, in nearly every jurisdiction the exemption of church 
land is directly dependent upon its use in conjunction with an exempt 
church building, whether by express statutory direction or by judicial 
implication. In either event, the relationship to the building is crucial; 
and in the absence of statutory language to the contrary” a vacant lot, 
not so related, is quite properly denied exemption despite an admitted 
bona fide intent to erect a church thereon in the future.“* By the same 
token, land on which a church is being constructed but which is not yet 
in use and hence is not yet exempt as a house of worship cannot 
qualify.”* As is typical of all exemptions, however, the statutory language 
may justify a contrary result, as, for example, where exemption is not 
predicated upon use’ or where it is expressly allowed to buildings under 
construction.” 


statute carefully identified adjacent land as exempt in conjunction with other 
exempted improvements. 

72 Third Congregational Soc’y v. Springfield, 147 Mass. 396, 18 N.E. 68 
(1888); Trinity Church v. Boston, 118 Mass. 164 (1875). Cf. Gerke v. Purcell, 
25 Ohio St. 229 (1874); City of Houston v. Cohen, 204 S.W.2d 671 (Tex. Civ. 
App. 1947). 

73 E.g., D.C. Cope ANN. § 47-801a(r)(2) (1951), exempting vacant land 
owned by a church prior to July 1, 1942 and held for enlargement or expansion 
in the future; IND. ANN. Stat. § 64-201 (Fifth) (1951), semble. 

74 Grace Calvary Church v. City and County of Denver, 130 Colo. 290, 
274 P.2d 983 (1954); Enaut v. McGuire, 36 La. Ann. 804 (1884); All Saints 
Parish v. Inhabitants of Brookline, 178 Mass. 404, 59 N.E. 1003 (1901); Enochs 
v. Jackson, 144 Miss. 360, 109 So. 864 (1926). See Boston Soc’y of Redemptorist 
Fathers v. City of Boston, 129 Mass. 178 (1880); Parnassus v. Parnassus United 
Presbyterian Church, 43 Pa. County Ct. 142 (1915). But cf. McGlone v. First 
Baptist Church, 97 Colo. 427, 50 P.2d 547 (1935). 

75 See First Baptist Church v. County of Los Angeles, 113 Cal. App. 2d 392, 
248 P.2d 101 (1952); Trinity Reformed Church v. Philadelphia, 23 Pa. D. & C. 
343 (1914); Mullen v. Comm’rs of Erie County, 85 Pa. 288 (1877). Cf. Good 
Samaritan Hospital Ass’n v. Glander, 155 Ohio St. 507, 99 N.E.2d 473 (1951). 
Following the First Baptist Church decision, supra, the California Constitution 
was amended to exempt buildings in the course of erection where “the same is 
intended to be used solely and exclusively for religious worship.” Cat. Const. 
art. XIII, § 1-4, as amended Nov. 4, 1952. 

76 See Lummus v. Miami Beach Congregational Church, 142 Fla. 657, 195 
So. 607 (1940), church building site held exempt as property “held . . . exclusively 
for religious purposes”; Trinity Church v. Boston, 118 Mass. 164 (1875), church 
under construction to replace old one destroyed by fire is exempt under statute 
exempting “houses of religious worship,” since appropriation to sacred uses, rather 
than actual present use or condition for such use, is required for exemption; 
State v. Second Church of Christ, Scientist, 185 Minn. 242, 240 N.W. 532 (1932), 
church building site held exempt as “church property,” where present use for 
worship was not required as a condition of exemption. 
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TANGIBLE PERSONAL PROPERTY OF CHURCHES 


Although one authority flatly declares that church personal property 
devoted to religious uses is everywhere exempt from taxation,” the law 
is by no means that uniform. In some 18 states the statutory exemption 
is worded broadly enough to embrace church personalty as well as 
realty,’” while in at least 3 jurisdictions church personalty shares the 
benefits of a general exemption of all tangible personal property.™ 
The statutory provisions in the remaining states fall roughly into two 
general categories, (a) statutes which are silent as to exemption of such 
personalty, making provision solely for exemption of real property,®' and 
(b) statutes expressly exempting described classes of tangible personal 
property, thereby impliedly excluding other forms of such property from 
the privilege.*? 

77 See, ¢.g., Board of Foreign Missions of Methodist Episcopal Church v. 
Board of Assessors, 244 N.Y. 42, 154 N.E. 816 (1926). 

78 PFEFFER, CHURCH, STATE, AND FREEDOM 184 (1953). 

79 ALA. Cope tit. 51, § 2 (Supp. 1958), “property, real and personal”; Coto. 
Rev. Stat. ANN. § 137-12-3(6) (Supp. 1957), semble; Conn. Gen. STAT. § 12-81 
(12) (1958), “personal property”; IpAHO Cope ANN. § 63-105(2) (Supp. 1957), 
“property”; Int. ANN. Stat. ch. 120, § 500(2) (Smith-Hurd Supp. 1958); MINN. 
Stat. ANN. § 272.02(5) (Supp. 1958), “church property”; Muss. Cope ANN. 
§ 9697(d) (Supp. 1958), “property, real or personal”; Mo. ANN. Stat. § 137.100 
(6) (1952), “property, real and personal’; Mont. Rev. Copes ANN. § 84-202 
(1947), “property”; Nes. Rev. STAT. § 77-202(1c) (1943); N.H. Rev. Stat. ANN. 
§ 72:23(I11) (Supp. 1957), “real estate and personal property”; N.J. STaT. ANN. 
§ 54:4-3.6 (Supp. 1958), “buildings . . . furniture and personal property”; N.M. 
Const, art. VIII, § 3, “all church property”; N.D. Rev. Cope § 57-0208 (Supp. 
(1957), “all real property ... [and] all personal property’; OKLA. STAT. tit. 68, 
§ 15.2 (Supp. 1957), “all property”; S.D. Cope § 57.0311(3) (1939), “all prop- 
erty”; TENN. Cope ANN. § 67-502(2) (1955), “real estate ... and the personal 
property”; Vr. STAT. ANN. tit. 32, § 3802(4) (1959), “real and personal estate’; 
W.Va. Cope ANN. § 678(9) (Supp. 1958), “property”; Wis. Strat. § 70.11(4) 
(1955), “property.” 

580 DeL. Cope ANN. tit. 9, § 8102 (1953); N.Y. Tax Law § 3; Pa. Strat. ANN. 
tit. 72, § 5020-201 (Supp. 1958). 

51 Ark. Stat. ANN. § 84.206 (First) (Supp. 1957); Cav. Const. art. XIII, 
§ 114; D.C. Cove Ann. § 47-801a(m) (1951); Ga. Cope ANN. § 92-201 (Supp. 
1958); Iowa Cope § 427.1 (1958); Ky. Consr. § 170; La. Const. art. X, § 4; 
R.I. Gen. Laws ANN. § 44-3-3(5) (1956); Uran Cope ANN. § 59-2-1 (1953); 
Wasn. Rev. Cone § 84.36.020 (Supp. 1957); Wyo. Comp. Stat. ANN. § 32-102(G) 
(Supp. 1957). 

52 F.g., Ariz. Rev. STAT. ANN. § 42-271(6), “furniture and equipment”; FLa. 
STAT. ANN. § 192.06 (1957), “pews or steps and furniture’; IND. ANN. Start. 
§ 64-201 (Sixth) (1951), “pews and furniture’; Kan. Gen. Stat. ANN. § 79-201 
(1949), “furniture and books”; Me. Rev. Stat. ANN. ch. 91-A, § 10(11 G) (Supp. 
1957), “pews and furniture”; Mp. ANN. Cope art. 81, § 9 (1957), “furniture’’; 
Mass. ANN. Laws ch. 59, § 5 (Eleventh) (Supp. 1958), “pews and furniture’; 
Micu. Comp. Laws § 211.7, as amended by Pus. Acts. Act 190, p. 219, “furniture” ; 
Nev. Rev. STAT. § 361.125 (1957), “furniture and equipment”; N.C. Gen. Srar. 
§ 105-297(2) (1958), “furniture and furnishings’; Onto Rev. Cope § 5709.07 
(1953), “books and furniture’; Ore. Rev. Stat. § 307.140 (1957), “furniture”; 
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Where personal property is expressly exempted, the chief  inter- 
pretative problems have been analogous to those arising with respect to 
allegedly exempt realty, as, for example, whether the personal assets are 
used exclusively for religious purposes.** Where specified categories of 
personalty are declared exempt, occasional decisions adumbrate the 
boundaries of the statutory classes with respect to various types of personal 
property.** Legal problems under statutes of these types are minimal. 


Absent express exempting language, however, the general rule in 
favor of uniform taxation requires any exemption of church personalty 
to be supported by implication drawn from the statutory language. 
Where the statutory language speaks only in terms of exemption of 
real property, therefore, the obstacle is indeed a formidable one, even 
apart from the inhibitory influence of the expressio unius canon, In 
denying exemption to religious books and pamphlets stored in an exempt 
building and used for missionary purposes, under a provision expressly 
extending exemption to “all buildings, and .. . the real property on 
which they are situated” used exclusively for religious worship, the 
California Supreme Court opined®™ that: 

by no stretch of the imagination may the term “building” . . . 

include the personal property here taxed although it is assumed 

that it is used for the exercise of religion as well as the 

building in which it is stored. 

The court pointed out, however, that the taxed personalty would pre- 
sumably be eligible for exemption under a different statutory provision,”® 
not in effect at the time of the assessment in question, exempting 
“property used exclusively for religious . . . purposes,” without dis- 
tinction between realty and personalty. 

Apart from the California decision cited, there has been a dearth 
of reported cases in which efforts have been made to obtain exemption 
of church tangible personal property in the absence of express ex- 








S.C. Cope, § 65-1522(12) (1952) “books and furniture’; Tex. Rev. Civ. STAr. 
AWN. art. 7150(1) (1951), “books and furniture’; Va. Cope ANN. § 58-12(2) 
(1949), “furniture and furnishings”. 

83 See Congregational Sunday School & Pub. Soc. v. Board of Review, 290 
Ill. 108, 125 N.E. 7 (1919); Sunday School Bd. of the So. Baptist Convention v. 
McCue, 179 Kan. 1, 293 P.2d 234 (1956); Assessors v. Lamson, 316 Mass. 166, 
55 N.E.2d 215 (1944); Gunter v. Jackson, 130 Miss. 637, 94 So. 844 (1923); 
Dawn Bible Students Ass’n. v. Borough of East Rutherford, 3 N.J. Super. 71, 
65 A.2d 532 (1949). 

84 See State Tax Comm'n v. Whitehall Foundation, Inc., 214 Md. 316, 135 
A.2d 298 (1957), animals for experimental purposes held exempt as “equipment” ; 
Appeal Tax Court of Baltimore City v. St. Peter’s Academy, 50 Md. 321 (1878), 
library, furniture and sacramental vessels of church seminary held exempt as 





“equipment.” 

85 Watchtower Bible & Tract Soc’y v. County of Los Angeles, 30 Cal.2d 
426, 428, 182 P.2d 178, 180 (1947), cert. den. 332 U.S. 811 (1947). 

86 Cat. Rev. & Tax. Cove § 214. 








476 OHIO STATE LAW JOURNAL [Vol. 20 


empting language. This phenomenon may be attributed to various 
factors—lack of sufficient financial interest at stake to justify litigation 
expense, or legal advice as to futility of suit, for example. There is 
also the possibility that actual administrative practices of taxing officials 
may make litigation unnecessary. In the Watchtower case, the plaintiff 
religious society urged the court to take judicial notice, as “a matter of 
common knowledge,” that pews, altars and other paraphernalia of 
religious worship were generally not taxed in California. The court 
replied, “We have no such knowledge and we are not justified in in- 
dulging in such an assumption.”*? This, of course, is not a denial of 
the truth of the plaintiff’s contention.** This may well be an area in 
which actual taxing practices are more revealing than volumes of 
enacted law. Even where efforts are made to place nonexempt church 
personalty on the tax rolls, it is probable that assessed values are often 
fixed at relatively nominal levels in view of the single-purpose use and 
lack of an easily identifiable market value for certain kinds of implements 
of worship. 
CHURCH ENDOWMENT AND INTANGIBLES 

In view of the prevalence of endowments for religious, charitable 
and educational purposes, it is somewhat surprising to find that relatively 
few tax exemption statutes make explicit provision for them. Only 
eleven states specifically confer exemption upon endowments for church 
or religious purposes,’ although in at least eight other states, they are 
apparently included (although not specifically and perhaps only partially ) 
in broadly phrased statutes exempting endowments, moneys, credits and 
other investments of “charitable,” “benevolent” or “educational” in- 
stitutions.”” The terms of these statutes differ in certain minor respects, 


87 Watchtower Bible & Tract Soc’y v. County of Los Angeles, 30 Cal.2d 
426, 429, 182 P.2d 178, 180 (1947). 

“8 The author’s personal experience and observation support the belief that 
in Los Angeles County, at least, no effort is made by the assessor to tax personalty 
located within and used as part of the equipment and facilities of exempt church 
buildings. This practice may be partially justiiied in that the cost of assessment, 
equalization, billing and collection would in all likelihood exceed the potential 
additiona! tax revenue to be gained, and that exemption of such personalty could 
easily be obtained by the churches in question merely by satisfying the formal 
but substantially more onerous requirements attendant on the “welfare’’ exemption. 
See CAL. Rev. & Tax Cope §§ 214, 254.5. 

89 Conn. GEN. STAT. § 12-81(12) (1958); Ga. CopE ANN. § 92-201 (Supp. 
1958); IND. ANN. Stat. § 64-201 (Fifth) (1951); Kan. Gen. Stat. ANN. § 79-201 
(Fourth) (1949); Mass. Ann. Laws ch. 59, § 5 (Tenth) (1953); N.J. Srat. ANN. 
§ 54:4-3.7. (1940); N.C. Gen. Stat. § 105-297(4) (1958); Onto Rev. Cope 
§ 5709.04 (1953); R.I. Gen. Laws ANN. § 44-3-3(7) (1956); Tex. Rev. Civ. Start. 
ANN. art. 7150(1) (1951); Va. Cope ANN. § 58-12(2) (1949). 

80 ArK. STAT. ANN. § 84.206 (Seventh) (Supp. 1957); “moneys and credits 
appropriated solely to sustaining and belonging exclusively to . . . institutions 
{of purely public charity]”; IpAHO Cope ANN. § 63-105(13) (Supp. 1957), 
“property . . . used exclusively for endowment . . . of schools or educational 
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but in the main they expressly relieve from taxation only endowments 
consisting of or invested in assets other than real estate; and in several 
instances, clearly negate any intent to exempt assets invested in real 
property.”! 

Even in the absence of explicit language, the courts have construed 
general statutory exemptions of “endowments” as limited to funds or 
other personal assets yielding income, thereby excluding real property.” 
Conversely, the courts have refused to permit express exemptions of 
personal property endowment to extend to real property purchased with 
the proceeds of sale thereof.®* In general, of course, the conditions and 
scope of exemption granted by statutes of the foregoing types depend 
chiefly upon the language in which the exemption is formulated.” 

The balance of the states make no explicit provision for exemption 
of church endowments, and reliance must be placed upon other ex- 
emption provisions, In a few instances,®® a general exemption is granted 
to all church property in unconditional and comprehensive terms which 
clearly include endowments of all types. In other states, the eligibility 
of such invested assets depends upon the particular language of the 
statutes and, in part, the judicial attitude toward exemptions. Stocks, 
bonds, notes or other forms of intangible investments for example, 





institutions”; ILL. ANN. STAT. ch. 120, § 500(1) (Smith-Hurd Supp. 1958), semble; 
Ky. Const. § 170, “institutions of purely public charity ... and... their endow- 
ments”; N.D. Cope § 57-0208(8) (1943), “moneys and credits appropriated solely 
to sustaining and belonging exclusively to . . . institutions [of public charity]’; 
S.C. Cope § 65-1522 (1952), “institutions of learning, with the funds provided 
for their support”; S.D. Cope § 57.0311(2), “property used exclusively by and 
for the support of . .. [any educational] institution”; W. Va. Cope ANN. § 678(a) 
(Supp. 1958), “property ... held in trust for . . . educational . . . purpores, 
including annuities, money”. 

91 E.g., Mass. ANN Law: ch. 59, § 5 (Tenth) (1953), “personal property”; 
Tex. Rev. Civ. Stat. ANN. art. 7150 (1951), “endowment funds . . . invested in 
bonds or mortgages.” 

92 See Millsaps College v. City of Jackson, 136 Miss. 795, 101 So. 574 (1924), 
aff'd 275 U.S. 129 (1927); Rosedale Cemetery Ass’n v. Linden Township, 73 N.J.L. 
421, 63 Atl. 904 (1906); State v. Krollman, 38 N.J.L. 323 (1876), aff'd 38 N.J.L. 
574 (1876); Appeal of Wagner Free Institute of Science, 116 Pa. 555, 11 Atl. 402 
(1887); Harris v. City of Fort Worth, 142 Tex. 600, 180 S.W.2d 131 (1944). 
Cf. State v. Silverthorn, 52 N.J.L. 73, 19 Atl. 124 (1889), holding a real property 
mortgage to be exempt as endowment. Contra, Louisville v. Werne, 25 Ky. L. Rep. 
2196, 80 S.W. 224 (1904). 

93 First Unitarian Church v. Hartford, 66 Conn. 368, 34 Atl. 89 (1895). 

94 Assessors of Boston v. Lamson, 316 Mass. 166, 55 N.E.2d 215, Annot., 154 
A.L.R. 886 (1944), holding exemption of “personal property .. . held in trust... . 
for religious organizations . . . if the principal or income is used or appropriated 
for religious . . . purposes’”’ applicable to trust property used to publish Christian 
Science Monitor and other religious literature. 

95 E.g., MicH. Comp. Laws § 211.9, as amended by Pus. Acts 1958, Acr 209, 
p. 272, “personal property of benevolent, charitable . . . institutions”; MINN. STAT. 
ANN. § 272.02 (Supp. 1958), “All . . . church property.” 
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would not be exmpt as “land,”®® but might qualify as “property” used 
exclusively for religious purposes where all of the income is devoted to 
such purposes.*? In Kentucky, endowments for the establishment and 
maintenance of exempt institutions of charity are themselves exempt as 
“institutions of purely public charity,”®* but due to a difference in the 
language of the church exemption provision, endowments to finance 
religious worship are not exempt.*® In some states, statutory provisions 
expressly deny exemption to otherwise qualified church property if in- 
come or revenue is derived therefrom;'° and in the absence of language 
relieving endowments from the application of such a non-profit clause, 
a denial of exemption may obtain even where all of the income or 
revenue is applied to religious or other exempt purposes.’ 

The absence of express exemption of church endowments, as such, 
in the statute law of most of the states’? should not be considered as 
necessarily implying taxability of such endowments. Many states, al- 
though not expressly referring to endowments, confer exemption upon 
intangible property of religious organizations,’®® while in others, exemp- 


tion is accorded intangibles either generally’ or of specified types,’ 





96 Inhabitants of Gorham vy. Trustees of Ministerial Fund, 109 Me. 22, 82 
Atl. 290 (1912). 

97 See Yates v. Board of Review, 312 Ill. 367, 144 N.E. 1 (1924); Central 
Bank & Trust Co. v. Yancey County, 195 N.C. 678, 143 S.E. 252 (1928); United 
Brethren v. Forsyth County, 115 N.C. 489, 20 S.E. 626 (1894). 

98 Louisville v. Presbyterian Orphan Home Soc’y, 299 Ky. 566, 186 S.W.2d 
194 (1945); Commonwealth v. Parr’s Ex’r., 167 Ky. 46, 179 S.W. 1048 (1915); 
Norton’s Ex’rs. v. Louisville, 118 Ky. 836, 82 S.W. 621 (1904); Commonwealth 
v. Pollitt, 25 Ky.L.Rep. 790, 76 S.W. 412 (1903). 

99 See Commonwealth v. Thomas, 119 Ky. 208, 214, 83 S.W. 572, 574 (1904), 
in which the court held that an endowment for propagation of primitive Christi- 
anity was not exempt as a “place actually used for religious worship,” and could 
not properly be regarded as an “institution of purely public charity” because “if 
the language ‘purely public charity’ embraces any part of the property of a 
sectarian denomination, it embraces it all, and it is entirely useless to specify the 
exemption of a house of worship. .. .”’ Cf. Corbin Young Men’s Christian Ass’n. 
v. Commonwealth, 181 Ky. 384, 205 S.W. 388 (1918). 

100 E.g., ALA. Cope tit. 51, § 2 (Supp. 1958); Onto Rev. Cone § 5709.07 
(1953); S.C. Cope § 65-1522(12) (1952). 

101 See Ministerial Fund vy. Gloucester, 19 Pick. 542 (Mass. 1837); Presby- 
terian Church v. Montgomery County, 3 Grant 245 (Pa. Ct. Com. Pl. 1858). 

102 Tn some states, there is an express denial of exemption to endowments. 
E.g., Det. Cope ANN. tit. 9, § 8103 (1953), no exemption if property is “held by 
way of investment’; Mo. ANN. Stat. § 137.100(6) (1952), “the exemption herein 
granted shall not include real property ... held or used as investment even 
though the income or rentals received therefrom be used wholly for religious, 
educational or charitable purposes.” 

103 E.g., FLA. Stat. ANN. § 199.02(5) (1957); Ga. Cope ANN. § 92-130 
(Supp. 1958); INp. ANN. STAT. § 64-942 (1951); Micu. Comp. Laws § 205.133 
(Supp. 1956); Onto Rev. Cone § 5709.04 (1953). 

104 F.g., Coto. Rev. STaT. ANN. § 138-1-48 (1953); Ore. Rev. Stat. § 307.030 
(1957); UTAH Cope ANN. § 59-1-1 (1953); WasH. Rev. Cope § 84.36.0790 (1951). 
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irrespective of ownership. In still other jurisdictions, where no intangi- 
bles exemption obtains, the rate of tax on such property is nominal.’ 
Prudent management of endowment assets in the light of local statutory 
language may thus serve to minimize or avoid altogether the burden 
of ad valorem tax liability thereon. 


LivING QUARTERS FOR CLERGYMEN AND CHURCH PERSONNEL 


In 29 states’? and the District of Columbia,’ statutory provision 
is made for tax exemption of clergymen’s living quarters. In some of 
these statutes, exemption is simply granted to “parsonages” as such, 
without further qualification."°® Many of them additionally require 
both ownership by a church or religious society and actual use as a 
residence by the officiating minister." Others insist on the element of 
church ownership or residential use, but not both.""* In some, a maxi- 
mum valuation is prescribed as the limit of the parsonage exemption.” 
The land occupied by the parsonage is usually, but not always, desig- 








105 F.g., Cat. Rev. & Tax. Cope § 212, notes, stocks, bonds, debentures, 
mortgages, deeds of trust; IDAHO Cope ANN. § 63-105 (Supp. 1957), bank deposits, 
credits secured by mortgages or trust deeds; Nev. Rev. Stat. § 361.235 (1957), 
corporate stock exempt to extent corporation is taxed on its property or capital; 
Wyo. Comp. Stat. ANN. § 33-112, mortgages, § 44-125, corporate shares. 

106 E.g., lowa Cove § 429.2 (1958); 5 mills; Kan. Gen. STAT. ANN. § 79-3109 
(1949), 5 mills; Ky. Rev. Stat. § 132.030 (1959), 1 mill; Mo. Ann. Strat. 
§ 146.020 (1952), 4% of yield during previous year; Nes. Rev. Stat. §§ 77-702, 
77-703 (1958), 2-%4 mills on class A intangibles, 4 mills on class B. 

107 See notes 108-10 infra. 

198 D.C. Cope ANN. § 47-801a(O) (1951). 

109 Fla. STAT. ANN. § 192.06 (1957); S.C. Cope § 65-1522(12) (1952); 
Wasu. Rev. Cope § 84.36.020 (Supp. 1957); W. Va. Cope ANN. § 678(9) (Supp. 
1958). 

110 E.g., Ark. STAT. ANN. § 84-207 (1947); CoLo. Rev. Stat. ANN. § 137-12-4 
(Supp. 1957); Conn. Gen. Stat. § 12-81(15) (1958); Ga. Cope ANN. § 92-201 
(Supp. 1958); IpAHO Cope ANN. § 63-105(2) (Supp. 1957); IND. ANN. STAT. 
§ 64-201 (Sixth) (1951); Kan. Gen. Stat. ANN. § 79-201 (1949); Ky. Const. 
§ 170; La. Const. art. X, § 4; Me. Rev. Stat. ANN. ch. 91-A, § 10(1I G) (Supp. 
1957); Micu. Comp. Laws § 211.7 (Fifth), as amended by Pus. Acts 1958, Act 
190, p. 219; N.Y. Tax Law § 4(8) (Supp. 1958); N.C. Gen. Stat. § 105.296(3) 
(1958); N.D. Rev. Cone § 57-0208(7) (1943); R.I. Gen. Laws ANN. § 44-3-3(6) 
(1956); Tex. Rev. Civ. Stat. ANN. art. 7150(1) (1951); Vr. Stat. ANN. tit. 32, 
§ 3802(4) (1959); Va. Cope ANN. § 58-12 (1949); Wis. Stat. § 70.11(4) (1955). 

111 Mp. ANN. Cope art. 81, § 9(4) (1957), “any parsonage used in con- 
nection with” house of worship; Mass. ANN. Laws ch. 59, § 5 (Supp. 1958), 
“parsonages so owned”; Nev. Rev. Strat. § 361.125 (1957), “parsonages so 
owned”; N.H. Rev. Stat. ANN. § 72:23(III) (Supp. 1957), “parsonages occupied 
by their pastors”; N.J. Stat. ANN. § 54:4-3.6 (Supp. 1958); “building actually 
occupied as a parsonage”; Wyo. Comp. Stat. ANN. § 32-102(G) (Supp. 1957), 
“used exclusively for church parsonages.” 

112 Coro. Rev. STAT. ANN. § 137-12-4 (Supp. 1957), $6,000; Me. Rev. Srar. 
ANN. ch. 91-A, § 10(II G) (Supp. 1957), $6,000; Mass. ANN. Laws ch. 59, § 5 
(Supp. 1958), $10,000; N.J. STAT. ANN. § 54:4-3.6 (Supp. 1958), $5,000; R.I. Gen. 
Laws ANN. § 44-3-3(6) (1956), $10,000. 
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nated by statute as exempt,'!* and such designation presumably includes 
such additional adjacent land as is reasonably necessary for convenient 
use and occupation.'** However, as in the case of houses of worship, 
the statutes expressly exempting parsonages, save in a few instances,’® 
are remarkably devoid of language, clearly indicating whether personal 
property is included within the exemption.!® 


Express parsonage exemptions have given rise to relatively little 
litigation. The few reported decisions suggest that recourse to the 
judiciary has usually been taken either in an effort to secure the benefit 
of the parsonage exemption for property which, at least prima facie, 
does not appear to be a “parsonage” within the meaning of the statute, 
or to secure a judicial waiver of some unsatisfied requirement for the 
exemption. The former category includes unsuccessful efforts to bring 
within the parsonage exemption property used as a residence for ordained 
ministers engaged as instructors in a school of Christian education,™’ 
and property used by ministers and laymen as a temporary sojourn while 
observing a religious retreat.''* Cases of the latter type are exemplified 
by an unavailing effort to secure exemption for a parsonage building 
owned by a church which was leased for use as a private residence and 
thus was not “actually occupied . . . by the pastor . . . of a church” as 





113 Coto. Rev. Stat. ANN. § 137-12-4 (Supp. 1957); Inp. ANN. STAT. § 64-201 
(Sixth) (1951); Kan. Gen. STAT. ANN. § 79-201 (1949); Ky. Const. § 170; Mb. 
ANN. Cope art. 81, § 9 (1957); N.H. Rev. Strat. ANN. § 72:23 (Supp. 1957); 
N.Y. Tax Law § 4(8) (Supp. 1958); N.C. Gen. Strat. § 105-296(3) (1958); 
N.D. Rev. Cope § 57-0208(7) (1943); R.I. Gen. Laws ANN. § 44-3-3(6) (1956); 
S.C. Cope § 65-1522(12) (1952); Tex. Rev. Civ. Stat. ANN. art. 7150(1) (1951); 
Va. Cope ANN. § 58-12 (1949); WasH. Rev. Cope § 84.36.020 (Supp. 1957); 
Wyo. Comp. Stat. ANN. § 32-102(G) (Supp. 1957). 

114 See Annot., 134 A.L.R. 1176 (1941). 

115 Me. Rev. Stat. ANN. ch. 91-A, § 10(II G) (Supp. 1957), “and personal 
property not exceeding $6,000 in value”; N.H. Rev. Stat. ANN. § 72:23 (Supp. 
1957), “the personal property used by them for the purposes for which they are 
established”; N.J. Stat. ANN. § 54:4-3.6 (Supp. 1958), “furniture and personal 
property”; N.C. Gen. Stam § 105-297 (1958), “furniture and furnishings”; Tex. 
Rev. Civ. Stat. ANN. art. 7150(1) (1951), “books and furniture therein”; 
Vr. Stat. ANN. tit. 32, § 3802(4) (1959), “personal property therein”; Va. Cope 
ANN. § 58-12 (1949), “furniture and furnishings therein”; W.Va. Cope ANN. 
§ 678(9), “household goods and furniture pertaining thereto.” 

116 In a few instances, language is used which would support an argument 
in favor of exempting personal property used as part of a parsonage. E.g., GA. 
Cope ANN. § 92-201 (Supp. 1958), “all property owned by religious groups used 
only for single family residences. . . .” Conversely, some statutes suggest the 
parsonage exemption is limited to realty. E.g., ARK. STAT. ANN. § 84-207 (1947), 
“shall be exempt from all taxes on real property’; Iowa Cope § 427.1 (1958), 
“grounds and buildings used by . . . religious institutions . . . solely for their 
appropriate objects.” 

117 Township of Teaneck v. Lutheran Bible Institute, 20 N.J. 86, 118 A.2d 
809 (1955). 

118 Woodstock v. The Retreat, Inc., 125 Conn. 52, 3 A.2d 232 (1938). 
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expressly required by law,'’® and to secure exemption for a parsonage 
located on a lot separate and distinct from that on which the church 
was situated, despite statutory language expressly limiting exemption to 
the church and grounds on which it was built, together with “the 
parsonage thereon.”’!”° 

Occasional litigation has, on the other hand, resulted from overly 
strict interpretations of the parsonage exemption by taxing officers. In 
one case,’*? the exemption had been administratively denied to a church- 
owned minister’s residence because there was no house of worship to 
which the parsonage was appurtenant, the minister being assigned to 
preside over several scattered congregations of deaf members holding 
services in meeting houses owned by other churches. In granting ex- 
emption under a statute merely requiring that the exempt buildings be 
“occupied as a parsonage by the officiating clergymen of any religious 
corporation,” the court defined a parsonage to be simply a_ residence 
provided by a church for a minister serving its religious uses, and opined 
that by “officiating clergyman” was meant “a settled or incumbent 
pastor or minister . . . installed over . .. [and] serving the needs of a 
reasonably localized and established congregation.”’*? In another decision 
from the same jurisdiction, denial of exemption was reversed where the 
building in question housed both a chapel used for worship and an 
apartment occupied by the minister, for absence of exclusive use as 
either a place of worship or a parsonage should not result in denial of 
an exemption clearly intended to be allowed both.'** 

As in the case of other exemptions, the exact language of the 
parsonage exemption statute is often of controlling significance. For 
example, a parsonage rented to ordinary tenants clearly should not be 
entitled to exemption if the statute requires that it be occupied by the 
minister;'** but where the statute merely exempts “parsonages” as such, 
without any further conditions, such renting out does not necessarily 


25 


preclude exemption. Conversely, a building leased by a church from 


its owner for use as a parsonage may be exempt where the statutory 


119 Trustees of St. Paul Methodist Episcopal Church South vy. District of 
Columbia, 212 F.2d 244 (D.C. Cir. 1954). Accord, Broadway Christian Church v. 
Commonwealth, 112 Ky. 448, 66 S.W. 32 (1902). 

120 Foley v. Oberlin Congregational Church, 67 Wash. 280, 121 Pac. 65 
(1912). Accord, Treasurer of Dauphin County v. St. Stephen’s Church, 3 Phila, 
189 (Pa. 1858). 

121 St. Matthew’s Lutheran Church for the Deaf v. Division of Tax Appeals, 
18 N.J. Super. 552, 87 A.2d 732 (App. Div. 1952). 

122 Jd. at 558, 87 A.2d at 735. 

123 Jersey City v. Beth-El Baptist Church, 18 N.J. Misc. 208, 12 A.2d 152 
(Bd. Tax App. 1940). Cf. Mussio v. Glander, 149 Ohio St. 423, 79 N.E.2d 233 
(1948). 

124 See notes 109 and 110 supra. 

125 Protestant Episcopal Church v. Prielean, 63 S.C. 70, 40 S.E. 1026 (1902) ; 
State v. Kittle, 87 W.Va. 526, 105 S.E. 775 (1921). 
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language does not require ownership by the church,’”® but taxation would 
obtain if the statute contemplated such ownership.’*" Similarly, although 
the statutory language in some jurisdictions clearly indicates an intention 
to limit tax relief to only one parsonage per church,'*® in others the 
statutes contemplate that any number of parsonages eligible in other 
respects may qualify.’*® 

A somewhat delicate interpretative problem, in view of the varieties 
of internal church organization, arises with respect to whether the 
parsonage exemption includes residential facilities provided at church 
expense for religious personnel other than the immediately officiating 
pastor. In a few jurisdictions the problem is partially disposed of by 
express statutory language exempting in addition to parsonages other 
buildings such as “episcopal residences,”"*® ‘convents,”'" “‘monas- 
182 “nunneries,”'** or “property . . . used for housing 
members of religious orders and communities. . . .”'** In the absence 
of applicable language of this type, however, residential facilities pro- 
vided for church personnel other than the officiating clergyman have 
usually been held to be taxable.1*° 

In some 19 jurisdictions, there is no express statutory exemption for 
parsonages."*® In some of these states parsonages nonetheless may 
qualify for exemption under other statutes exempting church property, 
where the language used is broad enough to cover residential property 
occupied by the clergy. For example, in states where exemption is un- 


teries, 





126 See Gray v. LaFayette County, 65 Wis. 567, 27 N.W. 311 (1886). 

127 See Katzer v. Milwaukee, 104 Wis. 16, 79 N.W. 745, 80 N.W. 41 (1899). 

128 F.g., D.C. Cope ANN. § 47-801a(O) (1951), “not more than one such 
pastoral residence shall be so exempt for any one church or congregation”; WaAsH. 
Rev. Cope § 84.36.020 (Supp. 1957), “a parsonage.” 

129 See Mass. ANN. Laws ch. 59, § 5 (Eleventh) (1953) “each parsonage,” 
Boston v. Old South Soc’y, 314 Mass. 364, 50 N.E.2d 51 (1943). 

130D.C. Cope ANN. § 47-80la(p) (1951). Cf. Kan. Gen. Stat. ANN. 
§ 79-201 (1949), residence of supervisory minister engaged in “the ministrations 
of such church society” throughout a “district or general church area, within the 
State of Kansas”; Mass. ANN, Laws ch. 59, § 5 (Eleventh) (Supp. 1958), residence 
of district superintendent of Methodist Church; N.J. Stat. ANN. § 54:4-3.35 
(Supp. 1958), residence of district superintendent of church. 

131 N.H. Rev. Stat. ANN. § 72:23(III) (Supp. 1957). 

132 N.H. Rev. STAT. ANN. § 72:23(III) (Supp. 1957). 

133 N.C. Gen. STAT. § 105-296(5) (1958); Va. Cope ANN. § 58-12(5) (Supp. 
1958); Vr. STaT. ANN. tit. 32, § 3832 (1959), “convent.” 

134 Wis. Stat. § 70.11(4) (1955). 

135 Griswold v. Quinn, 97 Kan. 611, 156 Pac. 761 (1916); Worcester Dist. 
Stewards v. Assessors of Worcester, 321 Mass. 492, 73 N.E.2d 898 (1947). Cf. 
Township of Teaneck v. Lutheran Bible Institute, 20 N.J. 86, 118 A.2d 809 (1955), 
residence for priests serving as faculty; Sisterhood of Holy Nativity v. Tax 
Assessors of Newport, 73 R.I. 445, 57 A.2d 184 (1948), convent. 

136 Alabama, Arizona, California, Delaware, Illinois, Iowa, Minnesota, 
Mississippi, Missouri, Montana, Nebraska, New Mexico, Ohio, Oklahoma, Oregon, 
Pennsylvania, South Dakota, Tennessee, and Utah. 











1959] TAX EXEMPTION 483 


conditionally granted all church property generally, church-owned 
parsonages would seem to be clearly included.’* 

The exact terminology of the exemption law, of course, is the most 
significant factor to be considered. Thus, religious “worship” being 
138 ministerial _resi- 
dences have usually been denied exemption where exclusive use for 
religious “worship” is the test,’** but have often obtained relief, 
modernly, at least, under a requirement of exclusive use for religious 
“purposes.”"*° Cases construing the latter type legislation, however, 
have frequently relied heavily upon a factual determination that the 


demonstrably narrower than religious “purposes, 


living quarters in question were necessary and purely incidental to a 
primary religious purpose, and hence were provided for reasons “of 
institutional necessity as contrasted with mere considerations of resi- 


29141 


dential convenience. This approach to the problem regards ordinary 


residential use as a parsonage as an insufficient basis for exemption. 





137 See Mayor and Council of Wilmington vy. St. Stanislaus Kostka Church, 
49 Del. 5, 108 A.2d 581 (1954); Petition of Board of Foreign Missions, 221 Minn. 
536, 22 N.W.2d 642 (1946). But see Church of Holy Faith v. State Tax Comm’r., 
39 N.M. 403, 48 P.2d 777 (1935) residential house and lot rented, where proceeds 
used for religious purposes, held not exempt as “church property.” 

138 See Serra Retreat v. County of Los Angeles, 35 Cal.2d 755, 221 P.2d 59 
(1950); People v. Logan Square Presbyterian Church, 249 Ill. 9, 94 N.E. 155 
(1911); Trustees of Griswold College v. State of Iowa, 46 Iowa 706 (1877). 

139 St. Mark’s Church vy. City of Brunswick, 78 Ga. 541, 3 S.E. 561 (1887) ; 
Trustees of Methodist Episcopal Church v. Ellis, 38 Ind. 3 (1871); Society of 
Precious Blood v. Board of Tax Appeals, 149 Ohio St. 62, 77 N.E.2d 459 (1948) ; 
Trinity Methodist Episcopal Church v. San Antonio, 201 S.W. 669 (Tex. Civ. App. 
1918). See William T. Stead Memorial Center v. Wareham, 299 Mass. 235, 
12 N.E.2d 725 (1938). 

140 Serra Retreat v. County of Los Angeles, 35 Cal.2d 755, 221 P.2d 59 
(1950); East Orange v. Church of Our Lady, 25 N.J. Misc. 58, 50 A.2d 390 
(Div. Tax App. 1946); Syracuse Center of Jehovah’s Witnesses v. Syracuse, 163 
Misc. 535, 297 N.Y.Supp. 587 (Sup.Ct. 1937); Silver Bay Ass’n. v. Braisted, 
80 N.Y.S.2d 548 (App. T. 1920). Accord, Trustees of Griswold College v. State 
of Iowa, 46 Iowa 706 (1877), exemption of “buildings of . . . religious institutions 
. .. devoted solely to appropriate objects of these institutions”; Bishop's Residence 
Co. of the Methodist Episcopal Church v. Hudson, 91 Mo. 671, 4 S.W. 435 (1887), 
Parsonage exempt as property used for “charitable” purposes. Contra, People 
ex rel Thompson vy. First Congregational Church of Oak Park, 232 Ill. 158, 83 
N.E. 536 (1907); Vail v. Beach, 10 Kan. 214 (1872). 

141 Serra Retreat v. County of Los Angeles, 35 Cal.2d 755, 759, 221 P.2d 59, 
62 (1950) exempting living quarters of priests and maintenance personnel at a 
religious retreat. Accord, People ex rel Society of Free Church of St. Mary The 
Virgin v. Feitner, 168 N.Y. 494, 497, 61 N.E. 762, 763 (1901), holding that living 
quarters in church building for a heating engineer and for curates who conducted 
religious exercises, counseled and advised members and assisted generally, were 
exempt as property used exclusively for religious purposes where such quarters 
were factually “necessary and incidental to the work carried on” in the building; 
In re Bond Hill—Roselawn Hebrew School, 151 Ohio St. 70, 84 N.E.2d 270 (1949), 
holding church exempt despite incidental use of part of building for caretaker’s 
living quarters, under statute requiring exclusive use for worship. 
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Whether other institutional purposes served by or in conjunction with 
such residential use sufficiently bring the structure within the require- 
ments for exemption depends upon judicial evaluation whether the 
religious aspects appear to be dominant or incidental.1*? 


CHURCH CEMETERIES 

Tax exemption of cemetery grounds prevails in every jurisdiction; 
but as with other exemptions, the statutory conditions incorporate sub- 
stantive differences reflecting diversities of local policy. Although owner- 
ship and operation of burial grounds historically has been and in many 
communities still is, regarded as a traditional and appropriate activity of 
churches or church-affiliated associations, it is significant that, with but 
one exception (Connecticut),'** the exemption statutes uniformly make 
no mention of, and impose no condition to exemptability in terms of, 
religious ownership or affiliation. 

In nearly every statute, the exempted property is described nomina- 
tively as “‘cemeteries,”"** “graveyards,”"** “burying grounds,”'** or 
some variant of these words.’** Seven jurisdictions impose no conditions 
to exemption except such as are implicit in the particular descriptive 
appellation employed.’** Eleven states insist that the property be actually 
or exclusively “used” or “held” as a burial ground;**® fifteen attach a 
condition that the cemetery be not operated or held for profit;*° and 





142 See People ex rel Carson v. Muldoon, 306 III. 234, 239, 137 N.E. 863, 865 
(1922), holding convent not exempt as property used exclusively for religious 
purposes since “The nuns have no relation, near or remote, to the public, but are 
completely separated and secluded from the world, and are not in any manner 
connected with public worship, religious instruction, or public religious ob- 
servances”; Haven of Grace v. Township of Lakewood, 19 N.J. Misc. 414, 416, 
20 A.2d 518, 519 (Bd. Tax App. 1941), denying exemption to combination resi- 
dence, church office headquarters and rest home. “The religious aspects of the 
use of this property seem to us to have been merely incidental, not primary.” 

143 Conn. GEN. STAT. § 12-81(11) (1958). 

144 F.g., IDAHO Cope ANN. § 63-105(14) (Supp. 1957). 

145 F.g., ARIZONA Rev. STAT. ANN. § 42-271(7) (1956). 

146 F.g., On10 Rev. Cop# § 5709.14 (1953). 

147 E.g., Ky. Const. § 170, “places of burial”; Me. Rev. Stat. ANN. ch. 91-A, 
§ 10(II G) (Supp. 1957), “tombs and rights of burial’; Ore. Rev. Stat. § 307.150 
(1957), “burial grounds, tombs and rights of burial”; R.I. Gen. Laws ANN. 
§ 44-3-3(11) (1956), “lots of land used exclusively for burial grounds”. 

148 ALa. Cope tit. 51, § 2 (Supp. 1958); Me. Rev. Stat. ANN., ch. 91-A, 
§ 10(G) (Supp. 1957); Mp. ANN. Cope art. 81, § 9(5) (1957); Mass. ANN. Laws 
ch. 59, § 5 (Twelfth) (1953); Ore. Rev. Srat. § 307.150 (1957); TENN. Cope 
ANN. § 67-502(3) (1955); W.Va. Cope ANN. § 678(9) (Supp. 1958). 

149 Conn. Gen. STAT. § 12-81(11) (1958); Itt. ANN. Stat. ch. 120, § 500(3) 
(Smith-Hurd Supp. 1958); Iowa Cope § 427.1(7) (1958); Kan. Gen. Stat. ANN. 
§ 79-201 (Second) (1949); Micu. Comp. Laws § 211.7 (Sixth) (1948); Muzs3. 
Cope ANN. § 9697(a) (Supp. 1958); N.J. Stat. ANN. § 54:4-3.9 (Supp. 1958) ; 
N.D. Rev. Cope § 57-0208(5) (1943); R.I. Gen. Laws ANN. § 44-3-3(11) (1956) ; 
Vr. STAT. ANN. tit. 18, § 5317 (1959); Wis. Strat. § 70.11(13) (1955). 

150 Coto, Rev. Stat. ANN. § 137-12-3(9) (Supp. 1957); Det. Cope ANN. 
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eight impose both a “use” or “holding” and a nonprofit condition to 
exemption."*? Three jurisdictions limit the exemption to “public” ceme- 
teries,? while in five others the cemetery exemption provisions are sui 
generis."** Although the cemetery exemption statutes of only eight states 
explicitly exempt funds held for maintenance and care of cemeteries,’™* 
such endowment funds are often exempt under other provisions ex- 
empting intangibles.’* 

It appears to be settled that the property exempted as a “cemetery” 
or “place of burial” is not restricted to tenanted graves, but embraces 
paths, landscaping, ornamental plantings, and reasonable areas reserved 
for future interments.'® 

The words are to be interpreted according to the known 
habits and usages of the people, which are to congregate their 
dead in places set apart for that sacred purpose, encircled by 
holy influences and subject to regulations for preserving the 
decency, peace, and sanctity of all their surroundings.’®” 

In general, to be eligible for the cemetery exemption, the land in 
question must be dedicated or set apart for burial purposes in some 
appropriate manner, and either be or have been used as such or active 
measures taken to prepare it for such use.1* Statutory variations, how- 
ever, play a significant role. Where exclusive “use” for cemetery pur- 





tit. 9, § 8105 (1953); Fra. Strat. ANN. § 192.06 (1957); Ga. CopE ANN. § 92-201 
(Supp. 1958); Inv. ANN. Stat. § 64-201 (Eighth) (1951); Ky. Const. § 170; La. 
Const. art. X, § 4; Mo. Ann. Stat. § 137.100(4) (1952); Mont. Rev. Copgs ANN. 
§ 84-202 (1947); N.M. Const. art. VIII, § 3; N.C. Gen. Strat. § 105-296(2) 
(1958); Pa. Srat. ANN. tit. 72, § 5020-204(b) (1950); S.C. Cope § 65-1522(14) 
(1952); UTAH Cope ANN. § 59-2-1 (1953); Va. Cope ANN. § 58-12(3) (1949). 

151 Ariz. Rev. STAT. ANN. § 42-271(7) (1956); ARK. STAT. ANN. § 84.206 
(Third) (Supp. 1957); Cat. Const. art. XIII, § 1b; D.C. Cope § 47-801a(1) 
(1951) ; Nes. Rev. Stat § 77-202 (1943); N.Y. Tax Law § 4(6a) (Supp. 1958); 
Onto Rev. Cope § 5709.14 (1953) ; Tex. Rev. Civ. Stat. ANN. art. 7150(3) (1951). 

152 IpaHo Cope ANN. § 63-105(14) (Supp. 1957); MINN. STAT. ANN. § 272.02 
(Supp. 1958); N.H. Rev. Stat. ANN. § 72:22 (1955). 

153 OKLA, Stat. tit. 8, § 7 (1951), all property of cemetery corporations 
properly platted and dedicated; Nev. Rev. Stat. § 361.130 (1957), “cemeteries 
and graveyards set apart and used for and open to the public for the burial of 
the dead, when no charge is made for burial therein”; $.D. Cope § 11.1911 (1939), 
exempts all property of duly organized cemetery corporations; WasH. Rev. Cope 
§ 68.20.110 (1958), semble; Wyo. Comp. Stat. ANN. § 38.103 (1945), private 
cemeteries platted and dedicated in accordance with statutory requirements. 

154 California, Connecticut, Indiana, Massachusetts, New Hampshire, Ver- 
mont, Virginia and Wisconsin. For citations, see notes 147-151, supra. 

155 See notes 88, 89, 102-104, supra. 

156 TorPEy, JupICcIAL Docrrings oF ReEvicious RiGHTs IN AMERICA, 194 
(1948); Annot., 168 A.L.R. 283 (1947). 

157 Metairie Cemetery Ass’n v. Board of Assessors, 37 La. Ann. 32, 35 
(1885). 

158 Mulroy v. Churchman, 60 Iowa 717, 719, 15 N.W. 583, 584 (1883), 
“Surely the setting apart of half an acre in the corner of a 40-acre tract, as a 
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poses is the expressed condition, exemption has been allowed only to 
those portions of a cemetery tract actually platted, maintained and em- 
ployed for burial purposes,® or for purposes incidental and necessary 
thereto." Actual interments, either present’®’ or past,'®? appear to be 
necessary rather than a mere intention to use the land for burials in the 
future.’** On the other hand, where exemption is granted to property 
“set apart,” “held” or “reserved” for cemetery purposes, present non- 
use for interments does not defeat eligibility’®* provided the “holding” 
for future cemetery use is adequately evidenced by conduct consistent 
with bona fide intent not to abandon or divert to non-cemetery pur- 
poses.’ A similar result obtains where exemption is conferred un- 





See also, State v. Ritschel, 220 Minn. 578, 20 N.W.2d 673 (1945); C. A. Wagner 
Construction Co. v. Sioux Falls, 71 $.D. 587, 27 N.W.2d 916 (1947). 

159 Burbridge v. Smyrna Baptist Church, 212 Ark. 924, 209 S.W.2d 685 
(1948); Glen Oak Cemetery Co. v. Court of Appeals, 358 Ill. 48, 192 N.E. 673 
(1934) ; Mount Hope Cemetery Co. v. Pleasant, 139 Kan. 417, 32 P.2d 500 (1934) ; 
Evans v. City of Jackson, 201 Miss. 14, 28 So. 2d 249 (1946). But cf. Petition of 
Gundry, 333 Mich. 700, 53 N.W.2d 586 (1952). 

160 People v. Rosehill Cemetery Co., 371 Ill. 510, 21 N.E.2d 766 (1939). 

161 See Laurel Hill Cemetery Ass’n v. San Francisco, 81 Cal. App. 2d 371, 
184 P.2d 160 (1947), denying exemption to cemetery land, under “exclusive use” 
requirement, where all interred bodies had been exhumed and removed to another 
location preparatory to sale of cemetery land for subdivision purposes. 

162 Ponder v. Richardson, 213 Ark. 238, 240, 210 S.W.2d 316, 317 (1948), 
“The fact that no bodies have been buried in the cemetery in recent years does 
not militate against its existence as a public burying ground.” Accord: Roman 
Catholic Episcopal Corp. v. Sault Ste. Marie, 24 Ont. L. R. 35 (1911). 

163 State v. Ritschel, supra note 158. 

164 Pomona Cemetery Ass’n v. Los Angeles County, 49 Cal. App. 2d 626, 122 
P.2d 327 (1942); Evergreen Memorial Park Ass’n v. Evatt, 141 Ohio St. 1, 46 
N.E.2d 286 (1943); People ex rel Woodlawn Cemetery v. Chambers, 91 N.Y.S.2d 
774 (App. T., 1949); People ex rel Oak Hill Cemetery Ass’n v. Pratt, 129 N.Y. 
68, 29 N.E. 7 (1891); Raleigh Cemetery Ass’n v. City of Raleigh, 235 N.C. 509, 
70 S.E.2d 506 (1952). 

165 Memorial Hills Ass’n v. Sequoia Inv. Corp., 157 Cal. App. 2d 119, 124, 
320 P.2d 567, 570 (1958), exemption denied since “the ‘holding’ must be active, 
factual and real, not merely passive, as in the instant case’; Petition of Auditor 
General, 294 Mich. 221, 292 N.W. 709 (1940), casual use of vacant cemetery land 
for vegetable gardening by indigents held not to destroy exemption since ‘not to 
be regarded as an abandonment” of cemetery objectives; National Cemetery Ass’n 
v. Benson, 344 Mo. 784, 129 S.W.2d 842 (1939), exemption denied to “wild and 
vacant” unplatted 65 acre tract of cemetery property; Laureldale Cemetery Ass’n 
v. Matthews, 55 Pa. D. & C. 189 (1945), rev'd on other grounds, 354 Pa. 239, 
47 A.2d 277 (1946), exemption allowed where undeveloped portion of cemetery 
constituted reasonable provision for future needs; C. A. Wagner Constr. Co. v. 
Sioux Falls, 71 S.D. 587, 27 N.W.2d 916 (1947), exemption denied where land was 
never platted as cemetery lots, never used for burials, and use as a cemetery was 
forbidden by ordinance. To some effect under statutes exempting land “used or 
intended to be used” for burial grounds, see Saddle River Township v. Slavonian 
Catholic Church of the Assumption, 20 N.J. Misc. 92, 24 A.2d 398 (Bd. Tax App. 
1942); Green Mountain Cemetery Co.’s Appeal, 7 Pa. D. & C. 200 (1925). 
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conditionally upon “cemeteries or “burying grounds,”!* 

As with other exemption provisions, statutes relating to cemeteries 
are often quite non-specific as to the scope of the exemption. Less than 
a score of states, for example, explicitly designate tombs, mausoleums, 


monuments, vaults, crypts, or like structures as exempt,'® 


and only a 
few include crematoriums.'®’ Moreover, only rarely does the exempting 
language expressly cover personal property used in connection with a 
cemetery.'® It is probable that structural additions to cemetery land 
normally if not invariably escape taxation along with the land. In 
allowing exemption to mausoleums under a statute exempting only 
“Jands used exclusively as graveyards,” the Kansas court observed that 
mausoleums have come into common use as places of burial for the 
dead, and that crypts therein are ordinarily disposed of in a manner 
similar to gravesites. Being places of burial, the court concluded,'™ 
Every reason that can be urged in favor of exempting 
graveyards from taxation can likewise be urged in favor of 
exempting mausoleums, 

The few cases treating the question of the tax status of tangible 
personal property used in connection with cemeteries, however, have 
generally denied exemption where the statutory language speaks only 
in terms of realty.'** Funds derived from cemetery operations and held 
in trust for future care and maintenance of cemetery property, however, 
have frequently been treated as part of the realty and hence exempt'”® 





166 Mountain View Cemetery Co. v. Massey, 109 W. Va. 473, 155 S.E. 547 
(1930). . 

167 State v. Crystal Lake Cemetery Ass’n, 155 Minn. 187, 193 N.W. 170 
(1923). 

168 District of Columbia, Florida, Iowa, Maryland, Maine, Massachusetts, 
Michigan, New Jersey, North Carolina, Oregon, Pennsylvania, Tennessee, Vermont 
and Wisconsin. For citations, see notes 147-151, supra. 

169 See Iowa Cope, § 427.1(3) (1958); Ore. Rev. Stat. § 307.150 (1957). 

170 See Conn. GEN. STAT. § 12-81(11) (1958), “tangible property”; INp. 
ANN. Stat. § 64-201 (Eighth) (1951), “real and personal property”; VT. STAT. 
ANN. tit. 32, § 3802(7) (1959), “lands ... trust funds and other property”; W.VA. 
Cope ANN. § 678(9) (Supp. 1958), “all property, real and personal’’; Wis. Star. 
§ 70.11(13) (1955), “personal property necessary for the care and management 
of burial grounds.” 

171 Gray v. Craig, 103 Kan. 100, 101, 172 Pac. 1004 (1918). Accord: 
Washelli Cemetery Ass’n v. King County, 158 Wash. 599, 292 Pac. 101 (1930). 
Cf. Forest Hill Cemetery Co. v. Creath, 127 Tenn. 686, 157 S.W. 412 (1913). 

172 Milford v. Worcester, 213 Mass. 162, 100 N.E. 60 (1912); State ex rel. 
Mt. Mora Cemetery Ass’n v. Casey, 210 Mo. 235, 109 S.W. 1 (1908); Rosedale 
Cemetery Ass’n v. Linden Township, 73 N.J.L. 421, 63 Atl. 904 (Sup.Ct. 1906) ; 
Forest Hill Cemetery Co. v. Creath, 127 Tenn. 686, 157 S.W. 412 (1913); Holly- 
wood Cemetery Co. v. Commonwealth, 123 Va. 106, 96 S.E. 207 (1918). Contra, 
Pomona Cemetery Ass’n vy. Los Angeles County, 49 Cal. App. 2d 626, 122 P.2d 327 
(1942). 

173 Greenbush Cemetery Ass’n v. Van Natta, 49 Ind. App. 192, 94 N.E. 899 
(1911); Collector of Taxes v. Oldfield, 219 Mass. 374, 106 N.E. 1014 (1914); 
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in the absence of statutory language precluding this result.’™* 


A subsidiary problem to be kept in mind in connection with church 
cemeteries relates to the nonprofit requirements often imposed by legis- 
latures.1*° Depending to some extent upon the manner in which they 
are verbally formulated, such conditions may constitute a threat to 
exemption even of church owned and operated burial grounds. It seems 
likely that such requirements are chiefly aimed at precluding tax favors 
for commercially owned cemetery lots which are held for the purpose 
of sale at a price which will return a profit on the owner’s invest- 
ment.'*® However, typical statutory language—“not used or held for 
private or corporate profit”;'’? not “held by way of investment”;'*® 
“not owned or held . . . for speculative purposes”;?”® not held “with a 
view to profit, or for the purpose of speculating in the sale thereof”!®°— 
is broad enough to support denial of exemption of church owned ceme- 
tery lands.’*! In one Pennsylvania case, for example, cemetery land 
acquired and operated by a church as a means of producing funds for 
general church use was held not exempt on this ground even though the 
actual receipts were far less than operating expenses.'*? In addition, 
exemption has also been denied to nonprofit cemeteries where some of 
the lots were held by private persons for speculative purposes with un- 





Forest Hill Cemetery Co. v. Creath, 127 Tenn. 686, 157 S.W. 412 (1913). 

174 See Commonwealth v. Lexington Cemetery Co., 114 Ky. 165, 70 S.W. 280 
(1902) ; Hollywood Cemetery Co. v. Commonwealth, 123 Va. 106, 96 S.E. 207 
(1918). 

175 See note 149, supra. Even in the absence of such a requirement in the 
statute, a nonprofit condition may be judicially imposed. See Sunset Memorial 
Gardens v. Idaho State Tax Comm., 327 P.2d 766 (Idaho 1958) ; City of Clifton v. 
State Bd. of Tax Appeals, 133 N.J.L. 379, 44 A.2d 102 (Ct. E. & App. 1945). 
Contra, Mountain View Cemetery Co. v. Massey, 109 W. Va. 473, 155 S.E. 547 
(1930). 

176 Some of the statutes are expressly to this effect. E.g., Inp. ANN. STAT. 
§ 64-201 (Eighth) (1951); Mp. Ann. Cope art. 81, § 9(5) (1957); Onto Rev. 
Cope § 5709.14 (1953); Tex. Rev. Civ. Stat. ANN. art. 7150(3) (1951). 

177 See Mont. Rev. Copes ANN. § 84-202 (1947) ; N.M. Const. art. VIII, § 3. 

178 See Det. Cope ANN. tit. 9, § 8105 (1953). 

179 See FLa. STAT. ANN. § 192.06 (1957). 

180 See Ono Rev. Cope § 5709.14 (1953); S.C. Cope § 65-1522(14) (1952). 

181 Although the majority view appears to permit exemption where the net 
earnings from cemetery operations are exclusively devoted to cemetery purposes 
and not diverted to private channels, see San Gabriel Cemetery Ass’n v. Los 
Angeles County, 49 Cal. App. 2d 624, 122 P.2d 330 (1942); State ex rel. Cunning- 
ham v. Board of Assessors, 52 La. Ann. 223, 26 So. 872 (1899); Ewing Cemetery 
Ass’n v. Ewing Township, 126 N.J.L. 610, 20 A.2d 607 (Sup.Ct. 1941), some courts 
have treated the receipt of net gain over and above costs as precluding exemption 
even where it was not shown that private persons would share in such “profits.” 
See Simcoke v. Sayre, 148 Iowa 132, 126 N.W. 816 (1910); Brown’s Heirs v. 
Pittsburgh, 1 Pa. Sup. Ct. Cas. 8, 16 Atl. 43 (1888). Cf. Commonwealth v. Ever- 
green Burial Park 176 Va. 9, 10 S.E.2d 495 (1940). 

182 Brown v. Pittsburgh, supra n. 180. 
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restricted rights of transfer."** In one state, moreover, a condition of 
exemption is that “no charge” be made for burial'**—a requirement 
which many church operated burial grounds presumably could not satisfy 
and remain in operation. 

Another requirement which may create difficulty for churches 
seeking exemption of their cemeteries relates to statutory language al- 
lowing exemption only if title to the cemetery is vested in specified types 
of entities, such as cemetery associations or corporations, Conditions of 
this type are found in the laws of at least five states,!*° and have been 
invoked to deny exemption to otherwise fully eligible cemetery prop- 
erty.48 The extent to which such requirements are obstacles, of course, 
will depend upon the terms of state law as well as internal organizational 
policies of the church. 


It appears that church owned and operated cemeteries may clearly 
obtain exemption by conforming to the statutory requirements in every 
state except Idaho. In this jurisdiction, as in Minnesota and New 
Hampshire, exemption is granted only to “public” cemeteries."** A re- 
cent decision of the Idaho Supreme Court casts serious doubt on the 
availability of exemption under such language to any privately owned 
burial grounds.'** Although the case involved a cemetery corporation 
organized for profit and the court emphasized the private profit motive as 
precluding eligibility as a “public” cemetery, the opinion contains strong 
and deliberate language supporting as an alternative basis for decision 
that the word “public” contemplated ownership by a governmental or 
quasi-governmental entity. Moreover, since it appears to have been con- 
ceded that the cemetery in question was open for use by all members of 
the public on equal terms, the decision in favor of taxation squarely 
rejects general and nonexclusive availability as meeting the legislative 


183 Sunset Memorial Park Ass’n v. Evatt, 145 Ohio St. 194, 61 N.E.2d 207 
(1945); Crown Hill Cemetery Ass’n v. Evatt, 143 Ohio St. 399, 55 N.E.2d 660 
(1944). 

184 Nev. Rev. STAT. § 361.130 (1957). 

185 See IND. ANN. STAT. § 64-201 (Eighth), nonprofit Indiana cemetery 
corporation; Iowa Cope § 427.1(7) (1958), cemetery associations or societies; 
N.Y. Tax Law § 4(6a) (Supp. 1958), corporation or association; OKLA. STAT. 
tit. 8, § 7 (1951), cemetery corporations; S.D. Cope § 11.911 (1939), cemetery 
corporations; Wis. Stat. § 70.11(13) (1955), cemetery associations. In some 
states an alternative and more comprehensive exemption is available to cemeteries 
so organized than to noncomplying cemeteries. See Me. Rev. STaT. ANN. ch. 58, 
§ 20 (1954), incorporated cemeteries; Micu. Comp. Laws § 456.108 (1948), rural 
cemetery associations; N.D. Rev. Cope § 10-1011 (1943), cemetery corporations. 

186 See La Fontaine Lodge v. Eviston, 71 Ind. App. 445, 123 N.E. 468 (1919) ; 
Trinity Church v. New York, 10 How. Pr. 138 (N.Y. 1854). Cf. State v. Town- 
ship of Clinton, 49 N.J.L. 370, 8 Atl. 296 (Sup.Ct. 1887). 

187 See note 151, supra. 

188 Sunset Memorial Gardens v. Idaho State Tax Comm., --. Idaho --_-, 
327 P.2d 766 (1958). 
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intent embraced in the adjective “public.”!*® 


In Minnesota, however, the opposite view has been reached, with 
the court stating that exemption of “public burying grounds” does not 
“depend on the character of the owner, but upon whether the property 
is in fact public burying grounds” by reason of its dedication and use 
by the public in general.’"’ Although no authoritative judicial interpre- 
tation of the New Hampshire exemption of “public cemeteries” has 
been found, the Supreme Court of that state in an analogous context 


has declared, in dictum, that “a cemetery, though maintained by a 


private corporation, may fairly be deemed a public burial ground. . . .” 
if it is open, under reasonable regulations, to the use of the public for 


the burial of the dead.)*! 


CHURCH-AFFILIATED SCHOOLS AND COLLEGES 


Tax exemption of parochial schools as well as colleges and other 
educational institutions operated by or affiliated with churches is wide- 
spread, but only rarely does the statutory language explicitly refer to 
the religious connection as a factor in establishing eligibility."°* In most 
jurisdictions, the statutes simply grant exemption to “universities,” 
“colleges,” “academies,” “seminaries,” “schools,” and “institutions of 


learning”,’® or, in even broader terms, to property used for school or 


189 Cf. Nev. Rev. STAT. § 361.130 (1957), exempting all cemeteries, public 
or private, which are “set apart and used for and open to the public for the burial 
of the dead.” 

190 State v. Crystal Lake Cemetery Ass’n, 155 Minn. 187, 193 N.W. 170 
(1923). 

191 Davie v. Rochester Cemetery Ass’n, 91 N.H. 494, 495, 23 A.2d 377, 378 
(1941). 

192 See Conn. GEN. STAT. § 12-81(14) (1958), “real property and its equip- 
ment owned by, or held in trust for, any religious organization and exclusively 
used as a school’; S.D. Cone § 57.0311(3) (1939), exemption of property of 
“charitable society” as defined to include organization owning or occupying a 


building “as part of the ... educational program of any church”; Va. Cope ANN. 
§ 58-12(5) (Supp. 1958), “property . . . owned by any church ... and used or 
operated exclusively for . . . educational . . . purposes”; Wyo. Const. art. XV, 


§ 12, “church schools.” Cf. S.C. Cope § 65-1523(26) (1952), special exemption 
granted to Columbia Bible College. A provision formerly in WasH. Rev. CopE 
§ 84.36.050 (1955) limiting the exemption for church affliated colleges to only one 
college per religious denomination was repealed by WasH. STAT. 1955, ch. 196, § 7. 

193 F.g., ALA. Cope tit. 51, § 2 (Supp. 1958), “schools”; Ariz. Rev. STAT. 
ANN. § 42-271(3) (1956), “colleges, schoolhouses”; Det. Cope ANN. tit. 9, § 8103 
(1953), “college or school”; D.C. Cope § 47-801a(j) (1951), “schools, colleges, or 
universities”; GA. Cope ANN. § 92-201 (Supp. 1958), “college, . . . incorporated 
academy or other seminary of learning’; La. Const. art. X, § 4, “schools and 
colleges”; Nev. Rev. Stat. § 361.105 (1957), “nonprofit private schools”; N.H. 
Rev. STAT. ANN. § 72:23(IV), “schools, seminaries of learning, colleges, academies 
and universities”; N.J. STAT. ANN. § 54:4-3.6 (Supp. 1958), “colleges, schools, 
academies or seminaries’; W.VA. CopE ANN. § 678(9) (Supp. 1958), “colleges, 
seminaries, academies and free schools.” 
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educational purposes.’** Other forms of expression are occasionally 
found.’® Statutes of this type are consistently held to be a source of 
exemption for parochial schools’’® and church-affiliated institutions of 
higher education,’®* in the absence of other disqualifying factors. ‘The 
institution in question, however, must constitute a bona fide educational 
entity offering as part of its regular curriculum a substantial portion of 
the educational training which would normally be pursued by a student 
enrolled at a comparative educational level in the public educational 
system.'"* 

In a minority of states, the tax exemption statutes are neither clear 
nor specific as to exemptability of church educational property. In some, 
for example, no mention is made of educational property in the exemp- 
tion law;'®® and in some of these jurisdictions other language, such as 





194 E.g., IDAHO Cope ANN. § 63-105(13) (Supp. 1957), “used exclusively .. . 
for school or educational purposes”; IND. ANN. STAT. § 64-201 (Fifth) (1951), 
“used and set apart for educational . . . purposes”; Mont. Rev. Copes ANN. 
§ 84-202 (1947), “used exclusively for . . . educational purposes”; N.M. Const. 
art. VIII, § 3, “used for educational purposes.” 

195 F.g., Cat. Rev & Tax Cope § 203, “educational institution of collegiate 
grade”; Ky. Const. § 170, “institutions of education”; Mp. ANN. Cope art. 81, 
§ 9(8) (1957), “educational or literary institutions”; Mic. Comp. Laws § 211.7, 
as amended by Pus. Acts 1958, Act 190, p. 219, “educational . . . institutions”; 
Miss. Cope ANN. § 9697 (Supp. 1958), “college or institution for the education of 
youths”; OKLA. STAT. tit. 68, § 15.2(3) (Supp. 1957), “scientific or educational 
institution, college or society”; S.D. Cope § 57.0311 (1939), “educational in- 
stitution”. 

196 Phillips County v. Sister Estelle, 42 Ark. 536 (1884); City of Wilmington 
v. Wilmington Monthly Meeting of Friends, 33 Del. (3 W.W. Harr.) 180, 133 
Atl. 88 (1926) ; People ex rel. Pearshall v. Catholic Bishop of Chicago, 311 Ill. 11, 
142 N.E. 520 (1924) ; Commonwealth v. Board of Educ., 166 Ky. 610, 179 S.W. 596 
(1915); Nebraska Conference Ass’n v. County of Hall, 166 Neb. 588, 90 N.W.2d 
50 (1958); Hennepin County v. Grace, 27 Minn. 503, 8 N.W. 761 (1881). The 
statutory word “schoolhouse”, however, has been held to connote only publicly 
owned school buildings. See Indianapolis v. McLean, 8 Ind. 328 (1856). 

197 People ex rel. Thompson v. St. Francis Xavier Female Academy, 233 III. 
26, 84 N.E. 55 (1908); City of Louisville v. Southern Baptist Theological Semi- 
nary, 100 Ky. 506, 36 S.W. 995 (1896); Sisters of Mercy v. Town of Hookset, 
93 N.H. 301, 42 A.2d 222 (1945). Cf. District of Columbia v. Mt. Vernon 
Seminary, 100 F.2d 116 (D.C. Cir. 1938). 

198 See State v. Northwestern Preparatory School, 249 Minn. 552, 83 N.W.2d 
242 (1957). 

199 See Mass. ANN. Laws, ch. 59, § 5 (Third), “literary, benevolent, charita- 
ble and scientific institutions”; UTAH Cope ANN. § 59-2-1 (1953), “charitable pur- 
poses.” The California constitutional authorization for the “welfare exemption,” 
Ca. Const. art. XIII, § 1c, uses only the adjectives “religious, hospital or chari- 
table purposes,” but has been held to authorize statutory exemption of parochial 
schools. Lundberg v. Alameda County, 46 Cal.2d 644, 298 P.2d 1 (1956), app. 
dismissed sub. nom. Heisey v. County of Alameda, 352 U.S. 921 (1956). In Maine, 
express statutory provisions authorize a rebate of taxes paid by colleges, ME. 
Rev. Stat. ANN. ch. 91-A (II H) (Supp. 1957); but there is no provision for 
exemption except as it may be included in exemption granted “benevolent and 
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an exemption of property used for “charitable” purposes, has been 
pressed into service as an effective substitute.2°° In still other statutes, 
the educational property granted exemption is described in such phrases 
as “public colleges,”*°' “public schools”*°? and “public institutions of 
learning.”®° The courts are divided as to the meaning of this kind of 
language, some holding that the legislative policy embodied in the 
adjective “public” is satisfied by a private school open to all members of 
the public,?°* while others maintain that it excludes from exemption all 
educational institutions not owned and operated by a public entity or 
unit of government.?° The latter view, however, is compensated for 
in some states by availability of exemption to privately owned edu- 
cational property under other statutory language.°° In some states, it is 
doubtful whether church-affiliated schools and colleges are tax exempt 
at all,?07 

The specific conditions precedent to exemption of church schools 
vary considerably from state to state. Requirements are prevalent that 
the property be “used” for school or educational purposes”°* and not for 





charitable institutions.” See Me. Rev. Stat. ANN. ch. 91-A, § 10(II A) (Supp. 
1957). 

200 See Lundberg v. Alameda County, supra note 198; Assessors of Dover v. 
Dominican Fathers, 334 Mass. 530, 137 N.E.2d 225 (1956); Goeser v. Voris, 
41 Pa. Co. Ct. 504 (1913). 

201 See Tex. Rev. Civ. Stat. ANN. art. 7150(1) (1951), “public colleges, 
public academies.” Cf. Ga. Cope ANN. § 92-201 (Supp. 1958), “colleges . . 
academies or other seminaries of learning as are open to the general public.” 

202 See Ark. STAT. ANN. § 84.206 (First) (Supp. 1957), “public schoolhouses” ; 
Kan. GEN. Stat. ANN. § 79-201 (First), “public schoolhouses”; MINN. STAT. ANN. 
§ 272.02(2) (Supp. 1958), “public schoolhouses.” 

203 See ILL. ANN. STAT. ch. 120, § 500(1) (Smith-Hurd. Supp. 1958), “public 
educational purposes”; Onto Rev. Cope § 5709.07 (1953), “public institutions of 
learning.” 

204 See Brunswick School v. Greenwich, 88 Conn. 241, 90 Atl. 801 (1914); 
Willard v. Pike, 59 Vt. 202, 9 Atl. 907 (1886). 

205 People ex rel. Pavey v. Ryan, 138 Ill. 263, 27 N.E. 1095 (1891); Hender- 
son v. McCullogh, 89 Ky. 448, 12 S.W. 932 (1890) ; Gerke v. Purcell, 25 Ohio St. 
229 (1874); In re Grace, 27 Minn. 503, 8 N.W. 761 (1881); St. Joseph’s Church 
v. Assessors of Taxes of Providence, 12 R.I. 19 (1878). 

206 See In re Grace, 27 Minn. 503, 8 N.W. 761 (1881), exempt as “institution 
of purely public charity”; Cleveland Bible College v. Board of Tax Appeais, 
151 Ohio St. 258, 85 N.E.2d 284 (1949); exempt as property “used exclusively for 
charitable purposes”; Episcopal Academy v. Philadelphia, 150 Pa. 565, 25 Atl. 55 
(1892), exempt as “purely public charity.” In Ohio, the courts have insisted that 
the school or college be open to all members of the public in order to qualify for 
the charitable exemption. See American Committee of Rabbinical College of Telshe 
v. Board of Tax Appeals, 148 Ohio St. 654, 76 N.E.2d 719 (1947); Bloch v. Board 
of Tax Appeals, 144 Ohio St. 414, 59 N.E.2d 145 (1945); The Ursuline Academy 
of Cleveland v. Board of Tax Appeals, 141 Ohio St. 563, 49 N.E.2d 674 (1943). 
Accord, Thiel College v. Mercer County, 101 Pa. 530 (1882). 

207 E.g., Maine and Utah. See note 198, supra. 

208 See note 193, supra. 
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profit.2° Some statutes establish additional requirements in the interest 
of ensuring conformity to secular educational policy, Colorado, for ex- 
ample, grants exemption only to nonprofit private schools “requiring 
daily attendance, having a curriculum comparable to . . . [public schools 
of the same grade level] and having an enrollment of at least forty 
students and charging a tuition fee.”""° By way of contrast, West 
Virginia’s school exemption is given only to “free schools.”?"' In the 
District of Columbia, a somewhat indefinite provision demands that 
parochial schools, to be exempt, must “embrace the generally recognized 
relationship of teacher and student”;*'* while Wisconsin limits its ex- 
emption to schools “offering regular courses 6 months in the year.”?" 

Express limitations on the maximum area of land exempted in 
connection with parochial schools are occasionally stipulated by the legis- 
lature,?"* ranging from one acre in Rhode Island?* to 640 acres in 
Mississippi;7"® but in the absence of such provisions, the jua‘cially im- 
plied inclusion of adjacent land reasonably necessary to convenient use 
and occupation prevails nearly everywhere.?"" In view of the extensive 
land areas often needed to carry out educational and recreational activi- 
ties sponsored by modern schools, the case law generally indicates a 
judicial willingness to approve exemption of substantially larger physical 
acreage for schools than for other exempt uses.?'* ‘Thus, playgrounds?!” 
and other recreational areas,” in actual use in conjunction with paro- 
chial schools and seminaries are commonly accorded exemption. In con- 








209 E.g., a nonprofit requirement is included in the exemption laws cited 
supra, notes 192—94, of Alabama, Arizona, California, Delaware, District of 
Columbia, Georgia, Idaho, Kentucky, Louisiana, Maryland, Mississippi, Nevada, 
New Hampshire, New Jersey, and South Dakota. 

210 Coto. Rev. STaT. ANN. § 137-12-3(7) (Supp. 1957). 

211 W.Va. Cope ANN. § 678(9) (Supp. 1958). 

212 D.C. Cope ANN. § 47-801a(j) (1951). 

213 Wis. STaT. § 70.11(4) (1955). 

214See IND. ANN. STAT. § 64-201 (Fifth) (1951), 50 acres; Iowa CwE 
§ 427.1(11) (1958), 160 acres in any one township; Mp. ANN. Cope art. 81, 
§ 9(8), 100 acres; Miss. Cope ANN. § 9697 (Supp. 1958), 640 acres; N.J. STA:. 
ANN. § 54:4-3.6 (Supp. 1958), 5 acres; R.I. Gen. Laws ANN. § 44-3-3(5) (1956), 
1 acre; WAsH. REv. Cope § 84.36.050 (Supp. 1957), 100 acres. 

215 RI. Gen. Laws ANN. § 44-3-3(5) (1956). 

216 Miss. Cope ANN. § 9697 (Supp. 1958). 

217 See Annot., 134 A.L.R. 1176 (1941). 

218 See Horton v. Fountain Valley School, 98 Colo. 480, 56 P.2d 933 (1936); 
Assessors of Dover v. Dominican Fathers, 334 Mass. 530, 137 N.E.2d 225 (1956). 

219 Rettew v. St. Patrick’s Roman Catholic Church, 4 Penn. 593, 58 Atl. 828 
(Del. 1902); In re Grace, 27 Minn. 503, 8 N.W. 761 (1881). 

220 Horton v. Fountain Valley School, 98 Colo. 480, 56 P.2d 933 (1936); 
People ex rel. Pearshall v. Catholic Bishop, 311 Ill. 11, 142 N.E. £29 (1924); 
Monticello Female Seminary v. People, 106 Ill. 398 (1883); Assessors of Dover vy. 
Dominican Fathers, 334 Mass. 530, 137 N.E.2d 225 (1956); People ex rel. Mission- 
ary Sisters v. Reilly, 85 App.Div. 71, 83 N.Y.Supp. 39 (1903). Unimproved areas 
not presently in use, but oniy intended for future development for recreational 
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nection with colleges located in crowded metropolitan centers, parking 
lots used by faculty members and employees are quite appropriately ex- 
empt as grounds reasonably necessary to accomplishment of the college’s 
educational purposes.?! 

Although the courts generally appear to be willing to tolerate 
somewhat atypical collateral activities of private educational institutions 
as not destructive of an exemption based on “use,”’??? 
of opinion exists with respect to exemption of faculty residential facilities 
provided by the school or college. In a few states faculty housing owned 
by the school is expressly exempted by statute.??? Where there is no 
express exempting language, the split of authorities can be attributed in 
large part to differences in the language of statutes relied upon to exempt 
such housing along with the school or college proper. Homes of faculty 
and administrative personnel may be held eligible with greater conviction 
and ease of justification where the statute grants exemption to “grounds 
annexed” to an educational institution and “necessary” to its occupancy 


a notable division 


and enjoyment,”** or where it simply exempts all “buildings used as a 


225 than under a statute which requires property for which 
226 


college, 
exemption is claimed to be “used exclusively” for exempt purposes. 
The subtle distinctions which occasionally prevail in these matters are 
illustrated by two recent cases in one of which faculty residences were 
purposes of school, are not exempt. People ex rel. Pearshall v. Catholic Bishop, 
supra, Ramsey County v. Macalester College, 51 Minn. 437, 53 N.W. 704 (1892). 

221 Church Divinity School vy. County of Alameda, 152 Cal. App. 2d 496, 
314 P.2d 209 (1957); District of Columbia v. George Washington Univ., 221 F.2d 
87 (D.C. Cir. 1955); Webb Academy v. City of Grand Rapids, 209 Mich. 523, 
177 N.W. 290 (1920). 

222 See Nebraska Conference Ass’n vy. County of Hall, 166 Neb. 588, 90 
N.W.2d 50 (1958), farmland operated as part of agricultural and vocational 





church school to supply school with produce; Monticello Female Seminary v. 
People, 106 Ill. 898 (1883); Application of New York Conference of Seventh-Day 
Adventists, 279 App.Div. 845, 109 N.Y.S.2d 774 (1952), aff'd, 304 N.Y. 706, 107 
N.E.2d 654 (1952). Cf. Kemp. v. Pillar of Fire, 94 Colo. 41, 27 P.2d 1036 (1933). 

223 E.g., N.C. Gen. STAT. § 105-296(4) (1958); N.Y. Tax Law § 4(6)(K); 
Wis. Stat. § 70.11(4) (1955). 

224 See Meadville v. ‘Alleghany College, 131 Pa. Super. 343, 200 Atl. 105 
(1938) ; Ursinus College v. Collegeville, 17 Montg. Co. Rep. 61 (Pa. 1901). 

225 Elder v. Trustees of Atlanta Univ., 194 Ga. 716, 22 S.E.2d 515 (1942) ; 
Hoboken v. Division of Tax Appeals, 136 N.J.L. 328, 55 A.2d 290 (Ct. E. & App. 
1947) ; Piscatoway Township v. State Bd. of Tax Appeals, 131 N.J.L. 158, 35 A.2d 
711 (Ct. E. & App. 1944). Cf. Troy Conference Academy v. Poultney, 115 Vt. 
480, 66 A.2d 2 (1949). 

226 See New Canaan Country School, Inc. v. Town of New Canaan, 138 
Conn. 347, 84 A.2d 691 (1952); Western Reserve Academy v. Board of Tax 
Appeals, 153 Ohio St. 133, 91 N.E.2d 497 (1950); Smith v. Feather, 229 S.W.2d 
417 (Tex. Civ. App. 1950). Cf. Williams College v. Williamstown Assessors, 
167 Mass. 505, 46 N.E. 394 (1897). Contra, Bishop v. County Treasurer, 29 Colo. 
143, 68 Pac. 272 (1901); Webb Academy v. Grand Rapids, 209 Mich. 523, 177 
N.W. 290 (1920); State ex rel. Spillers v. Johnston, 214 Mo. 656, 113 S.W. 1083 
(1908). 
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227 


held not exempt since not “used exclusively for educational purposes,” 
while in the other such residences were exempt as property “used ex- 
clusively for schools and colleges.”*** Yet, even where exclusive use 
for educational purposes is required, exemption of faculty housing is 
sometimes allowed where a showing is made that such residential facili- 
ties are institutionally necessary and desirable to promote overall edu- 
cational objectives.?"® Probably this doctrinal explanation is simply an 
indirect way in which judicial recognition may be given to the practical 
need for low-cost faculty housing as an inducement to attract qualified 
teachers at subnormal salary scales.?*° 

Student housing or dormitory facilities maintained by an exempt 
educational institution are sometimes expressly included within the terms 
of the exemption,”*’ but are usually held to be exempt even where the 
statute is not explicit.** Especially at the level of higher education, 
on-campus housing for students is today an integral element in the 
normal educational program, as it was historically. As one court con- 
cluded after a thorough historical survey, the settled meaning of 
“college” is “a building or group of buildings in which scholars are 
housed, fed, instructed and governed under college discipline, while 
qualifying for their university degree.”?** 

As with other exemptions, the school and college exemption pro- 
visions are often inexplicit as to scope. Some statutes contain a fairly 
detailed list of exempt facilities, such as the New Hampshire law*** 


227 New Canaan Country School, Inc. v. New Canaan, 138 Conn. 347, 84 
A.2d 691 (1952). ° 
228 Midwest Bible & Missionary Institute v. Sestric, 364 Mo. 167, 260 S.W. 
2d 25 (1953). Accord, Rettew v. St. Patrick’s Roman Catholic Church, 4 Penn. 
593, 58 Atl. 828 (Del. 1902). 

229 See Church Divinity School vy. County of Alameda, 152 Cal. App. 2d 496, 
314 P.2d 209 (1957); Pratt Institute v. Boyland, 174 N.Y.S. 2d 112 (App. T. 
1958) ; Application of Thomas G. Clarkson Memorial College, 191 Misc. 621, 77 
N.Y.S.2d 182 (Sup.Ct. 1948), aff'd mem., 300 N.Y. 595, 89 N.E.2d 882 (1948) ; 
City of Nashville v. Ward-Belmont School, 7 Tenn. App. 610 (1928); Cassiano v. 
Ursuline Academy, 64 Tex. 673 (1885). 

230 See Church Divinity School v. County of Alameda, 152 Cal. App. 2d 496, 
506, 314 P.2d 209, 215 (1957), indicating it is appropriate in such cases to con- 
sider “the problem of the non-availability of personnel if these living facilities 
were not made available. In the instant case evidence was presented that in the 
competitive market for good faculty it would be difficult for the appellant to 
obtain competent faculty members without the provision of such facilities. . . .” 

231 See Kan. GEN. STAT. ANN. § 79-208 (1949); N.H. Rev. Stat. ANN. 
§ 72:23(1V) (Supp. 1957); N.D. Rev. Cope § 57-0208(6) (1943); W.Va. Cope 
ANN. § 678(a) (Supp. 1958). 

232 Church Divinity School v. County of Alameda, 152 Cal. App. 2d 496, 314 
P.2d 209 (1957); City of Chicago v. University of Chicago, 228 Ill. 605, 81 N.E. 
1138 (1907); Im re Syracuse Univ., 214 App. Div. 375, 212 N.Y.Supp. 253 (1925). 

233 Yale Univ. v. Town of New Haven, 71 Conn. 316, 327, 42 Atl. 87, 91 
(1899). 

234 N.H. Rev. Stat. ANN. § 72:23(1V) (Supp. 1957). 
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which explicitly defines the exemption as “including but not limited to” 
dormitories, dining rooms, kitchens, auditoriums, classrooms, infirmaries, 
administrative and utility rooms, athletic fields, gymnasiums, boat houses 
and wharves. No other statutes contain such a complete catalogue, al- 
though several, in addition to buildings and land, enumerate such 
property as furniture, libraries, apparatus and equipment.”*> Many 
states exempt generally all parochial school property, both real and 
personal.?8* Only a small minority of the states appear to deny exemp- 
tion to any form of personal property.?97 


OTHER ACTIVITIES OF CHURCHES 
In every jurisdiction, general statutory language exempts from 
taxation various types of eleemosynary property. The adjectives used to 
describe the object of the legislative bounty are generally very broad: 
“charitable,”?** “benevolent,””** “beneficent.”**° Additionally, and pre- 
sumably to avoid exclusionary interpretations, many statutes designate 





235 See Ariz. Rev. STAT. ANN. § 42-271 (1956), “furniture, libraries and 
equipment”; Conn. Gen. STAT. § 12-81(14) (1958), “equipment”; Mp. ANN. CopE 
art. 81, § 9 (1957), “furniture, equipment and libraries’; Nev. Rev. STAT. 
§ 361.105 (1957), “furniture and equipment”; N.J. Stats. ANN. § 54:4-3.6 (Supp. 
1958), “furniture and personal property”; N.C. Gen. Stat. § 105-297 (1958), 
“furniture, furnishings, books and instruments”; N.D. Rev. Cope § 57-0208(6), 
“books and furniture”; OKLA. STAT. tit. 68, § 15.2(4), “books, papers, furniture 
and scientific or other apparatus”; W.Va. Cope ANN. § 678(a) (Supp. 1958), 
“books, apparatus . . . and furniture.” 

236 See ALA. Cone tit. 51, § 2 (Supp. 1958); Cat. Rev. & Tax Cope § 214; 
Coto. Rev. STAT. § 137-12-3(7) (Supp. 1957); IpaAHo Cope ANN. § 63-105(13) 
(Supp. 1957); Micu. Comp. Laws §8§ 211.9, as amended by Pus. Acts 1958, Act 
209, p. 272; Miss. Cope ANN. § 9697 (Supp. 1958); Mo. ANN. Strat. § 137.100(6) 
(1952); Mont. Rev. Copes § 84-202 (1947); Nes. Rev. Stat. § 77-202 (1943) ; 
N.M. Const. art. VIII, § 3; S.D. Cope § 57.0311(2) (1939); TENN. Cope ANN. 
§ 67-502 (1955); Va. Cope ANN. § 58-12(5) (Supp. 1958); Wis. Stat. § 70.11(4) 
(1955). 

237 Cf. notes 234 and 235, supra. It should be recalled that Delaware, New 
York and Pennsylvania exempt all tangible personalty generally, see note 79, 
supra, and that intangibles are normally given favorable tax treatment in most 
states. See notes 103-105, supra. 

238 See, ¢.g., ALA. Cope tit. 51, § 2 (Supp. 1958), “all property, real or 
personal, used exclusively for . . . purposes purely charitable’; Onto Rev. Cope 
§ 5709.12 (1953), “real and... personal property belonging to institutions that 
is used exclusively for charitable purposes”; Wyo. Comp. STaT. ANN. § 32-104 
(Supp. 1957), “property used by . . . benevolent and charitable societies or 
associations.” 

239 See, ¢.g., KAN. GEN. STAT. ANN. § 79-201 (Third) (1949), property 
“used exclusively for benevolent purposes”; Micu. Comp. Laws § 211.7 (Fourth), 
as amended by Pus. Acts 1958, Act 190, p. 219, property of “benevolent, chari- 
table . . . institutions’; Wis. Stat. § 70.11(4) (1955), “property owned and used 


exclusively by . . . religious . . . or benevolent associations.” 
240 See, ¢.g., ILL. ANN. STAT. ch. 120, § 500(7) (Smith-Hurd Supp. 1958), 
“all property of beneficent and charitable organizations . . . actually and 


exclusively used for such charitable or beneficient [sic] purposes.” 
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specific types of charitable property as exempt—for example, hospitals,?*" 
orphanages, asylums,”** homes for the aged,*** Young Men’s Chris- 
tian Associations,?** an 
societies.?*7 

The range of activities which may be eligible for exemption under 
general statutes of this type is limited only by the outer contours of that 
248 and by such specific additional statu- 


. 9 . . 
reformatories, poor houses,**® and _ missionary 


all-embracing term, “charity, 
tory conditions**® as may be applicable in particular cases. Recent ex- 


241 See, ¢.g., CAL. Rev. & Tax Cope § 214; D.C. Cope § 47-801a(i) (1951); 
Ga. Cope ANN. § 92-201 (Supp. 1958); IpAHo Cope ANN. § 63-105(12) (Supp. 
1957); Mp. ANN. Cope art. 81, § 9(7) (1957); Miss. Cope ANN. § 9697(f) (Supp. 
1958); Mont. Rev. Copes ANN. § 84-202 (1947); N.Y. Tax Law § 4(6a); N.D. 
Rev. Cope, § 57-0208(8) (1943); OKLA. Srart. tit. 68, § 15.2(10) (Supp. 1957); 
Wis. STAT. § 70.11(4m) (Supp. 1957). 

242 See, ¢.g., CAL. Const. art. XIII, § 1-'4a, “institutions sheltering more 
than 20 orphan or half-orphan children receiving state aid”; ConN. GEN. STAT. 
§ 12-81(14) (1958), property of “any religious organization . . . exclusively used 
as... an orphan asylum”; S.D. Cope § 57.0311(3) (1939), “hospital, sanitarium, 
orphanage, asylum, home, resort, or camp” if “used exclusively for charitable, 
benevolent, or religious purposes”; VT. STAT. ANN. tit. 32, §§ 3802(4), 3832 (1959), 
charitable “convent or school, orphanage, home or hospital”; WaAsH. Rev. Cope 
§ 84.36.040 (Supp. 1957), “orphanages, orphan asylums’; Wyo. Comp. STaT. ANN. 
§ 32-104 (Supp. 1957), “orphan asylums.” 

243 See, ¢.g., ILL. ANN. STAT. ch. 120, § 500(7) (Smith-Hurd Supp. 1958), 
“all property of old people’s homes’; Wasu. Rev. Cope § 84.36.040 (Supp. 1957), 
“homes for the aged and infirm.” Cf. D.C. Cope § 47-801a(K) (1951), “The 
National Lutheran Home.” 

244 See, ¢.g., Mic. Comp. Laws § 211.9 (Third), as amended by Pus. Acts 
1958, Acr 209, p. 272; Nev. Rev. Strat. § 361.110 (1957); N.C. Gen. Start. 
§ 105-296(5) (1958); Vr. SraT. ANN. tit. 32, § 3802(6) (1959); Va. Cope ANN. 
§ 58-12(5) (Supp. 1958). Cf. N.J. Srat. ANN. § 54:4-3.6 (Supp. 1958), “buildings 
actually and exclusively used in the work of associations and corporations organ- 
ized exclusively for the moral and mental improvement of men, women and 
children”; Tex. Rev. Civ. Stat. ANN. art. 7150(2a) (1951), semble. 

245 See, ¢.g., CONN. GEN. STAT. § 12-81(14) (1958), property of “any religious 
organization . . . exclusively used as ... a home for children, a reformatory or 
an infirmary’; Va. Cope ANN., § 58-12(5) (Supp. 1958), “orphan or other 
asylums, reformatories”; WasH. Rev. Cope § 84.26.040 (Supp. 1957), “institutions 
for the reformation of fallen women.” 

246 See, ¢.g., Ariz. Rev. STAT. ANN. § 42-271(4) (1956), “hospitals, asylums, 
poor houses and other charitable institutions’; Onto Rev. Cope § 5709.13 (1953), 
“homes for poor children.” 

247 See, e.g., N.Y. Tax Law § 4(6a), “real property of a corporation or 
association organized exclusively for . . . religious, bible, tract, . . . missionary 
. ++ purposes”; VA. Cope ANN. § 58-12(5) (Supp. 1958), “religious mission boards 
and associations.” Cf. Det. Cope ANN. tit. 9, § 8105 (1953), special exemption 
for property of “Sunday Breakfast Mission”; S.C. Cope § 65-1523 (1952), special 
exemptions for “Star Gospel Mission’ and “Oliver Gospel Mission.” 

248 See Annot., 108 A.L.R. 284 (1937). 

249 See notes 267, 268, 284, 285, 286, infra. In Illinois and New York an 
explicit prohibition on racial discrimination is imposed. See ILL. ANN. STAT. 
ch. 120, § 500(7) (Smith-Hurd Supp. 1958), “No hospital, however, which has 
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amples of church sponsored activities held to be eligible for exemption 
as “charitable” include a home for the aged,”® seminary to train men 
for the priesthood,”*"' home for indigent Catholic ladies,”°* summer re- 
ligious study camp,” Bible college,?™ 
retreat,””” youth recreational center,” salvage enterprise operated for 
human rehabilitation purposes,”** Young Men’s Christian Association,?”* 
social and religious fellowship for students,” nonprofit hospital**’ and 
home for neglected and dependent children.?™ 


combined seminary and _ religious 
256 


It is apparent that the broad terms in which most states have 
framed their charitable exemption provide a convenient and flexible legal 
orifice through which collateral activities of churches may be judicially 





been adjudicated by a court of competent jurisdiction to have denied admission 
to any person because of race, color or creed, shall be exempt from taxation. .. .”; 
N.Y. Tax Law § 4(6j), “ao education corporation or association that holds itself 
out to the public to be non-sectarian and exempt from taxation . . . shall deny 
the use of its facilities to any person otherwise qualified, by reason of his race, 
color or religion.” The loyalty oath requirement for tax exemption, imposed by 
Cat. Const. art. XX, § 19 and Car. Rev. & Tax. Cope § 32, was held un- 
constitutional as construed and applied. Speiser v. Randall, 357 U.S. 513, (1958); 
First Unitarian Church v. County of Los Angeles, 357 U.S. 545 (1958). 

250 Pacific Home v. County of Los Angeles, 41 Cal. 2d 844, 264 P.2d 539 
(1953); Fredericka Home for The Aged v. County of Los Angeles, 35 Cal. 2d 
789, 221 P.2d 68 (1950); Solheim Lutheran Home v. County of Los Angeles, 
152 Cal. App. 2d 775, 313 P.2d 185 (1957). 

251 Assessors of Dover v. Dominican Fathers, 334 Mass. 530, 137 N.E.2d 225 
(1956). 

252 Catholic Home for Aged Ladies v. District of Columbia, 161 F.2d 901 
(D.C. Cir. 1947). 

253 Green Acre Baha’l Institute v. Town of Eliot, 150 Me. 350, 110 A.2d 
581 (1954); Gull Lake Bible Conference Ass’n v. Township of Ross, 351 Mich. 
269, 88 N.W.2d 264 (1958). See Silver Bay Ass’n for Christian Conferences & 
Training v. Braisted, 80 N.Y.S.2d 548 (App. T. 1920); Davis v. Camp Meeting, 
57 Ohio St. 257, 49 N.E. 401 (1897). 

254 Cleveland Bible College v. Board of Tax Appeals, 151 Ohio St. 258, 
85 N.E.2d 284 (1949). 

255 People ex rel. Marsters v. Rev. Saletyni Missionaries, Inc., 409 Ill. 370, 
99 N.E.2d 186 (1951). 

256 Christian Business Men’s Committee of Minneapolis v. State of Minnesota, 
228 Minn. 549, 38 N.W.2d 803 (1949). Cf. Assessors of Worcester v. Knights of 
Columbus, 329 Mass. 532, 109 N.E.2d 447 (1952), boy scout meeting room. 

257 Missouri Goodwill Industries v. Gruner, 357 Mo. 647, 210 S.W.2d 38 
(1948). 

258 Young Men’s Christian Ass’n v. County of Los Angeles, 35 Cal. 2d 760, 
221 P.2d 47 (1950); Young Men’s Christian Ass’n v. Sestric, 362 Mo. 551, 242 
$.W.2d 497 (1951); In re Appeal of Young Men’s Christian Ass’n of Pittsburgh, 
383 Pa. 175, 117 A.2d 743 (1955). 

259 Westminster Foundation v. Board of Revision of Taxes, 70 Pa. D. & C. 
111 (1949). 

260 Tulsa County v. St. John’s Hosp., 200 Okla. 176, 191 P.2d 983 (1948). 

261 Evangelical Lutheran Church v. Shawano County, 256 Wis. 196, 40 
N.W.2d 590 (1949). 
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extruded for purposes of tax relief where the language of the church 
exemption itself is unavailable. In many jurisdictions, however, this 
charitable characterization of a religiously motivated program is un- 
necessary, for the church exemption may serve the purpose equally well. 
Where that exemption is conditioned on use for “religious purposes,” 
for example, absence of ceremonial worship is not fatal and the benefits 
of the statute may be extended to property utilized for such church- 
sponsored purposes as a missionary rest home,”*? home for retired and 
superannuated officers of a religious corporation,” religious retreat,” 
church literature publishing establishment,” and foreign missionary 
society.?86 

Two impediments to exemption of property used for charitable or 
religious (i.¢., other than worship) purposes predominate in the case law. 
One relates to the commonly imposed requirement that the property be 
used “exclusively” for exempt purposes;*®’ the other to the equally 
prevalent condition that the property be not used for profit.?** 





262 House of Rest v. County of Los Angeles, 151 Cal. App. 2d 523, 312 P.2d 
392 (1957); Board of Foreign Missions v. Board of Assessors, 244 N.Y. 42, 154 
N.E. 816 (1926). 

263 City of Asbury Park v. State, Division of Tax Appeals, 41 N.J. Super. 
504, 125 A.2d 411 (App. Div. 1956). 

264 Serra Retreat v. County of Los Angeles, 35 Cal. 2d 755, 221 P.2d 59 
(1950) ; Franciscan Fathers v. Town of Pittsfield, 97 N.H. 396, 89 A.2d 752 (1952). 

265 Congregational Sunday School & Publishing Soc’y v. Board of Review, 
290 Ill. 108, 125 N.E. 7 (1919). See Dawn Bible Students Ass’n v. Borough of 
East Rutherford, 3 N.J. Super. 71, 65 A.2d 532 (App. Div. 1949); Northwestern 
Publishing House v. Milwaukee, 177 Wis. 401, 188 N.W. 636 (1922). 

266 People ex rel. Near East Foundation v. Boyland, 106 N.Y.S.2d 736 
(App.T. 1951). 

267 See, ¢.g., Coto. Rev. STAT. ANN. § 137-12-3(8) (Supp. 1957), “used for 
strictly charitable purposes”; ILL. ANN. STAT. ch. 120, § 500(7) (Smith-Hurd Supp. 
1958), “actually and exclusively used for such charitable or beneficient [sic] 
purposes”; Onto Rev. Cope § 5709.12 (1953), “used exclusively for charitable 
purposes”; Ore. Rev. Stat. § 307.130 (1957), “property owned by incorporated 

. benevolent, charitable . . . institutions . . . as is actually and exclusively 
occupied or used in the . . . benevolent, charitable . . . work carried on by such 
institutions”; Va. Cope ANN. § 58-12(5) (Supp. 1958), “used or operated ex- 
clusively for . . . charitable purposes”; W.Va. Cope ANN. § 678(a) (Supp. 1958), 
no exemption “unless such property is used primarily and immediately for the 
purposes of such [charitable] corporations or organizations.” 

268 These provisions range from very detailed to very succinct requirements. 
See, ¢.g., ALA. Cope tit. 51, § 2 (Supp. 1958), “property ... let for rent or hire 
or for use for business purposes, shall not be exempt from taxation, notwith- 
standing the income from such property shall be used exclusively for 
religious or charitable purposes”; CAL. Rev. & Tax. Cope § 214, exemption 
allowed only if “the owner is not organized or operated for profit... no part of 
the net earnings of the owner inures to the benefit of any private shareholder or 
individual . . . [and] the property is not used or operated . . . so as to benefit 
any ... person, through the distribution of pro'its, payment of excessive charges 
or compensations or the more advantageous pursuit of their business or pro- 
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“Exclusive use” is a phrase which peculiarly lends itself to varying 
degrees of interpretation, and when coupled to such generalizations as 
“charitable purposes” or “religious purposes,” constitutes an undisguised 
invitation to judicial legislation, In the broadest long-range sense, practi- 
cally every program, project or undertaking of a religious organization 
may be assumed to be for a religious or charitable purpose; yet some 
immediate aspects of the operation may have all the outward aspects 
of a purely secular engagement. For example, free housing for under- 
paid or unpaid religious personnel assigned to administer and conduct an 
exempt activity often is deemed by the sponsoring church to be essential 
to a successful religious or charitable program; yet such residential 
facilities, which appear to be simply substitutes for other taxable private 
homes in use for ordinary residential purposes, do not, if viewed in 
terms of their immediate use, constitute part of an “exclusively” religious 
or charitable activity.2*° Some courts, however, have regarded the legis- 
lative policy of such statutes as focused more on ultimate “purposes” 
than immediate “use,” and have accordingly held personnel living 
quarters to be exempt if incidental and necessary to effective conduct of 
the exempt religious,” charitable?"? or hospital institution.2“* The im- 





fession”; Det. Cope ANN. tit. 9, § 8103 (1953), “not held by way of investment”; 
D.C. Cope § 47-80la(h) (1951), “not organized or operated for private gain’; 
Iowa Cope § 427.1(9) (1958), “not leased or otherwise used with a view to 
pecuniary profit”; Mp. Ann. Cope art. 81, § 9(7) (1957) “no part of the net 
income . . . of which inures to the benefit of any private shareholder or indi- 
vidual”; TENN. Cope ANN. § 67-502(2) (1955), no exemption if “any stockholder, 
officer, member or employee of such institution shall receive . . . any pecuniary 
profit from the operations of that property in competition with like property 
owned by others which is not exempt, except reasonable compensation for services 
. . or as proper beneficiaries of its strictly . . . charitable . . . purposes.” 

269 Johnson v. Mississippi Baptist Hosp., 140 Miss. 485, 106 So. 1 (1925), 
nurses home; Township of Teaneck v. Lutheran Bible Institute, 20 N.J. 86, 118 
A.2d 809 (1955), faculty housing at Bible institute; Sisterhood of the Holy 
Nativity v. Tax Assessors of Newport, 73 R.I. 445, 57 A.2d 184 (1948), housing 
of nuns in building used for retreats, religious conferences and teaching. Cf. 
Defenders of The Christian Faith v. Horn. 174 Kan. 40, 254 P.2d 830 (1953). 

270 Serra Retreat v. County of Los Angeles, 35 Cal. 2d 755, 221 P.2d 59 
(1950), priests’ quarters at retreat; Silver Bay Ass’n for Christian Conferences & 
Training v. Braisted, 80 N.Y.S.2d 548 (App. T. 1920), employees’ quarters at 
summer religious training camp. 

271 Fredericka Home for The Aged v. County of San Diego, 35 Cal.2d 789, 
221 P.2d 68 (1950), personnel of old people’s home; Girls’ Friendly Soc’y v. 
New York, 144 Misc. 839, 258 N.Y.Supp. 945 (App.T. 1932), maid’s quarters; 
Green Acre Baha’l Institute v. Town of Eliot, 150 Me. 350, 110 A.2d 581 (1954), 
lodging for staff and students at religious camp. 

272 St. Francis Memorial Hosp. v. San Francisco, 137 Cal. App. 2d 321, 290 
P.2d 275 (1955), residential quarters for nurses, internes and resident physicians; 
Cedars of Lebanon Hosp. v. County of Los Angeles, 35 Cal. 2d 729, 221 P.2d 31 
(1950), hospital staff quarters; Aultman Hosp. Ass’n v. Evatt, 140 Ohio St. 114, 
42 N.E.2d 646 (1942), student nurses home; Sisters of Mercy v. Lane County, 
123 Ore. 144, 261 Pac. 694 (1927), nurses’ home. 
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pact of statutory language upon the judicial attitude, however, may 
materially affect the result. In a leading Ohio case,”"* for example, 
portions of a building used to house nuns engaged in charitable work 
were regarded as within an exemption of property “used exclusively for 
charitable purposes”; but the building as a whole was denied tax relief 
because another part, used for the residence of a priest engaged in 
religious work, was not within the scope of the narrower exemption 
accorded property “used exclusively for public worship.” 

A comparable division of authority, explainable largely in terms of 
whether judicial attitudes are directed primarily upon immediate uses or 
upon ultimate purposes, exists in connection with activities of church 
institutions which produce net earnings which, in turn, are utilized solely 
to finance the programs and activities of the church. In the absence of 
express statutory direction that such earnings will not preclude exemp- 
tion,?"* the immediate commercial or non-exempt use is often cited as 
the basis for denial of relief despite the primary, and often indispensible, 
importance of the revenue derived therefrom in exclusive furtherance 
of basic religious, charitable or hospital purposes.?”° A recent decision 
from Idaho?’ illustrates well the judicial myopia characteristic of these 
cases. Despite the conceded fact that the ultimate purpose behind the 
operation of a wheat ranch by a church was the strictly charitable dis- 
tribution of flour to indigent, aged, and needy members, the ranch used 
to produce the wheat from which the flour would be milled was not 
exempt since, in the court’s opinion, the test of eligibility was the use 
of the property itself (i¢., growing wheat) and “not the use of the 
proceeds, income or produce derived from the property.”®"" Similarly, 





273 Mussio v. Glander, 149 Ohio St. 423, 79 N.E.2d 233 (1948). Cf. Re 
Bond Hill-Roselawn Hebrew School ,151 Ohio St. 70, 84 N.E.2d 270 (1949). 

274 See, e¢.g., GA. Cope ANN. § 92-201 (Supp. 1958); Ky. Constr. § 170; 
Me. Rev. STaT. ANN. ch. 91-A, § 10(II C) (Supp. 1957); Mass. ANN. Laws, 
ch. 59, § 5 (Third) (a) (Supp. 1958); Miss. Cope ANN. § 9697(f) (Supp. 1958) ; 
Nev. Rev. STAT. § 361.140 (1957); OKLA. Star. tit. 68, § 15.2(8) (Supp. 1957) ; 
Tex. Rev. Civ. STAT. ANN. art. 7150(7) (1951). 

275 Young Men’s Christian Ass’n v. County of Los Angeles, 35 Cal. 2d 760, 
221 P.2d 47 (1950), barber shop, restaurant, stores, and rented office space in 
YMCA; Cedars of Lebanon Hosp. v. County of Los Angeles, 35 Cal. 2d 729, 
221 P.2d 31 (1950), “thrift shop” operated to raise funds for children’s clinic; 
Sunday School Bd. of the So. Baptist Convention v. McCue, 179 Kan. 1, 293 P.2d 
234 (1956), Baptist book store; Christian Business Men’s Committee v. State of 
Minnesota, 228 Minn. 549, 38 N.W.2d 803 (1949), rented office space; St. Louis 
Gospel Center v. Prose, 280 S.W.2d 827 (Mo. 1955), rented facilities; Lutheran 
Book Shop v. Bowers, 164 Ohio St. 359, 131 N.E.2d 219 (1955), church book store ; 
Cleveland Branch of Guild of St. Barnabas for Nurses v. Board of Tax Appeals, 
150 Ohio St. 484, 83 N.E.2d 229 (1948), rented apartment; New Orphans’ Asylum 
of Colored Children vy. Board of Tax Appeals, 150 Ohio St. 219, 80 N.E.2d 761 
(1948). 

276 Malad Second Ward of the Church of Jesus Christ of Latter-Day Saints, 
75 Idaho 162, 269 P.2d 1077 (1954). 
277 Id. at 164, 269 P.2d at 1079. 
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in denying tax exemption to the inventory of a religious book store, the 
Kansas court””® recently drew a distinction between primary and second- 
ary uses: “, . . the primary use of the property was to sell it and the 
secondary use was to use the gain for religious purposes,” and hence it 
was not used “exclusively” for religious purposes.” 

Even the courts which most emphatically deny exemption to revenue 
producing projects of otherwise exempt institutions do not carry the 
rationale of their decisions to its logical terminus. Thus, if the immediate 
use of the property is essentially charitable, the fact that fees are charged 
those able to pay in order to help defray costs does not destroy the ex- 
emption, provided the fees are not excessive in proportion to costs.7%° 
Here again, of course, the statutory language may play a controlling 
role, perhaps manifesting a legislative intent in favor of exemption 
despite the receipt of revenue from the use of the property”*! or, to the 
contrary, disclosing clear intent to deny tax relief in such cases.?*? Even 
where the statutes explicitly deny exemption to property which is “used 
for profit,” however, some courts have construed the prohibition as aimed 
only at private gain and hence not as a preclusion of tax relief where all 
proceeds are used for exempt purposes.7** 

Other statutory requirements for exemption, in addition to those 
already mentioned, are frequently prescribed, and of course must be 
satisfied. Illustrative of the heterogeneity of legislative policies intro- 
duced into the general problem are the unique condition in California 
demanding that the exempt charitable property be “irrevocably dedi- 
cated” to exempt purposes;7** the somewhat provincial requirement in 








278 Sunday School Bd. of the Southern Baptist Convention v. McCue, 179 
Kan. 1, 293 P.2d 234 (1956). 

279 Td. at 5-6, 293 P.2d at 237. 

280 See Young Men’s Christian Ass’n v. County of Los Angeles, 35 Cal. 2d 
760, 221 P.2d 47 (1950); Fredericka Home for the Aged v. County of San Diego, 
35 Cal. 2d 789, 221 P.2d 68 (1950); Congregational Sunday School & Publishing 
Soc’y v. Board of Review, 290 Ill. 108, 125 N.E. 7 (1919); Green Acre Baha’l 
Institute v. Town of Eliot, 150 Me. 350, 110 A.2d 581 (1954); House of Good 
Shepherd v. Board of Equalization, 113 Neb. 489, 203 N.W. 632 (1925); St. Eliza- 
beth Hosp. v. Lancaster County, 109 Neb. 104, 189 N.W. 981 (1922); Application 
of New York Conference Ass’n, 111 N.Y.S.2d 329 (Sup.Ct. 1949), aff'd mem., 
304 N.Y. 706, 107 N.E.2d 654 (1952); American Issue Publishing Co. v. Evatt, 
137 Ohio St. 264, 28 N.E.2d 613 (1940). 

281 See note 274, supra. 

282 See Sutter Hosp. v. City of Sacramento, 39 Cal. 2d 33, 244 P.2d 390 
(1952). Following this decision, the California Code was amended in an effort to 
avoid the same result in the future. Ca. STATs. 1953, c. 730, p. 1994. See St. 
Francis Memorial Hosp. v. City & County of San Francisco, 137 Cal. App. 2d 321, 
290 P.2d 275 (1955). 

283 See Nebraska Conference Ass’n v. County of Hail, 166 Neb. 588, 90 
N.W.2d 50 (1958). 

284 Cat. Rev. & Tax. Cope § 214 (Deering 1953). See Pacific Home v. 
County of Los Angeles, 41 Cal. 2d 844, 264 P.2d 539 (1953); Goodwill Indus. v. 
County of Los Angeles, 117 Cal. App. 2d 19, 254 P.2d 877 (1953). 
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some states that the charitable uses be for the benefit primarily of resi- 
dents of the state granting the exemption;*® and the rule in some states 
extending exemption only to charitable organizations which are locally 
incorporated.*® Compliance with conditions of this type presents chiefly 
a practical rather than legal problem for churches seeking exemption. 


CoNCLUSION 

The heterogeneity of legislative sub-policies which give specificity to 
the generally accepted policy of church exemption illustrates the healthy 
diversity within unity which can exist in a federal system of govern- 
ment. Such diversity suggests, however, lack of agreement on clearly 
defined principles to govern exemption of church property, as well as 
differences with respect to the appropriate scope and function which 
exemption plays as a part of the general tax pattern.?*? 

On the other hand, some of the apparent lack of uniformity 
appears to be in reality merely the fortuitous consequence of inadvertent 
differences in draftsmanship, of possibly intuitive preferences for particu- 
lar phraseology based upon largely inarticulated and inadequately con- 





285 See, e.g., CONN. GEN. STAT. § 12-81(14) (1958), exempting property 
owned by any religious organization and used exclusively as “a Connecticut non- 
profit camp or recreational facility for religious purposes”; D.C. Cope § 47-801a 
(h) (1951), “used for purposes of public charity principally in the District of 
Columbia”; Me. Rev. Stat. ANN., ch. 91-A, § 10(II A) (Supp. 1957), “no such 
institution shall be entitled to tax exemption if it is in fact conducted or operated 
principally for the benefit of persons who are not residents of Maine’’; OKLA. STAT. 
tit. 68, § 15.2(9) (Supp. 1957), “property used exclusively and directly for chari- 
table purposes within this State.” In the absence of express statutory language in 
point, arguments in favor of exempting only charities operating for the benefit of 
local residents have occasionally prevailed. See Young Life Campaign v. Board 
of County Comm'rs, 134 Colo. 15, 300 P.2d 535 (1956). However, the better view 
seems clearly to the contrary. Jn re Appeal of West Indies Mission, 180 Pa. Super. 
216, 119 A.2d 550 (1956), rev'd, 387 Pa. 534, 128 A.2d 773 (1957). See also, 
People ex rel. Near East Foundation v. Boyland, 106 N.Y.S.2d 736, 740 (App.T. 
1951), where the court rejects the local beneficiary theory, saying, “In this 
changing world we are realizing more and more that charity is not provincial 
and that we help ourselves directly and indirectly by helping mankind every- 
where. . . . Charity knows no boundaries or classes. It would not be true charity 
if it did.” 

286 See, ¢.g., CONN. GEN. STAT. § 12-81(7) (1958); Me. Rev. Stat. ANN. 
ch. 91-A, § 10(II) (Supp. 1957); Mass. ANN. Laws ch. 59, § 5 (Third) (Supp. 
1958); Micu. Comp. Laws, § 211.7 (Fourth), as amended by Pus. Acts 1958, 
Act 190, p. 219; Wis. Srar. § 70.11(11) (1955). Cf. Methodist Book Concern v. 
Galloway, 186 Ore. 585, 208 P.2d 319 (1949). 

287 See PFEFFER, CHURCH, STATE, AND FREEDOM 183 (1953); Killough, Ex- 
emptions to Educational, Philanthropic and Religious Organizations, in Tax Po.icy 
Leacue, Tax Exemptions 23. (1939); Mowry, Ought Church Property to be 
Taxed? 15 Green Bay 414 (1903); Paulsen, Preferment of Religious Institutions 
in Tax and Labor Legislation, 14 Law & ConTEMP. Pros. 144 (1949); Note, Real 
Property Tax Exemption of Churches, 29 St. Joun’s L. Rev. 12! (1954). 
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sidered premises.?** 


Although empirical evidence may not be readily 
available to support this proposition, one at least wonders whether the 
differences in exemptability under a statute which predicates exemption 
upon “religious worship” as compared with one demanding only “re- 
ligious purposes,” or a statute basing exemption upon ownership as 
compared with one insisting on “use” for specified purposes, are in all 
instances the result of deliberately preconceived policy. At any rate, the 
obvious differences which do exist seem clearly to invite an intelligent 
reconsideration of church exemption policies, in the light of overall tax 
and exemption considerations. 

Much of the legal literature relating to tax exemptions stresses, 
as the most significant feature of the extensive litigation relating thereto, 
the dichotomy between strict and liberal interpretation.2*® The cases 
themselves, however, strongly suggest that the specific statutory language 
in which the exemption is formulated has had a far greater influence 
upon decision than theoretical doctrines of interpretation.2” This is not 
to deny that judicial predispositions have not had their influence; but it 
is to suggest that such influence has served primarily to tip the scales 
where the statutory language is not rather clearly pointed in one di- 
rection or another. It further suggests that a good deal of unnecessary 
litigation may have resulted from the reliance of attorneys on decisional 
law, including cases from other jurisdictions controlled by distinguishable 
statutory language, rather than upon a hardheaded appraisal of the 
potential scope and probabilities of judicial discretion to legislate in the 
interstices of the controlling statutory language in the particular juris- 
diction. In this sense, church tax litigation constitutes a valuable lesson 
in the dangers of being too “case-minded.” 

The prolific litigation further points to the rather unsatisfactory 
nature of most of the constitutional and statutory language relating to 
the church exemption—language which due to its imprecision and overly 





288 See Note, Exemption of Educational, Philanthropic and Religious Insti- 
tutions From State Real Property Taxes, 64 Harv. L. Rev. 288 (1950). 

289See TorpPey, JupiciAL Doctrines OF RELIGIOUS RIGHTS IN AMERICA 175-76 
(1948) ; ZoLLMAN, AMERICAN LAW oF CuHariTigs § 460 (1924); Zollman, Tax Ex- 
emptions of American Church Property, 14 Micu. L. Rev. 646, 653 (1916); Notes, 
Exemption of Property Owned and Used by Religious Organizations, 11 MINN. 
L. Rev. 541 (1927); Judicial Restoration of the General Property Tax Base, 
44 YALE L. J. 1075 (1935). 

290 See Cedars of Lebanon Hosp. v. County of Los Angeles, 35 Cal.2d 729, 
735, 221 P.2d 31, 35 (1950), “. . . the rule of strict construction does not require 
that the narrowest possible meaning be given to words descriptive of the exemp- 
tion, for a fair and reasonable interpretation must be made of all laws, with due 
regard for the ordinary acceptation of the language employed and the object 
sought to be accomplished thereby”; State ex rel Spillers v. Johnston, 214 Mo. 656, 
663, 113 S.W. 1083, 1084 (1908), “... . strict construction must still be a reason- 
able construction”. Cf. 2 Cootey, TAxATION § 674 (4th ed. 1924); Note, Judicial 
Restoration of The General Property Tax Base, 44 YALE L. J. 1075 (1935). 
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broad terminology, constitutes a veritable invitation to aggressive and 
conscientious tax officers to resolve any doubts against exemptions.”*' As 
one of our wisest judges has pointed out in a different context, the 
interpretation of statutory language by a public officer charged with the 
enforcement of law is frequently different from that of the judge who 
must decide the dispute: 

If there is a fair doubt, his duty is to present the case for the 

side which he represents, and leave decision to the court, or 

the administrative tribunal, upon which lies the responsibility 

of decision. If he surrenders a plausible construction, it will, 

at least it may, be surrendered forever; and yet it may be 

right.?9? 

Since a substantial preponderance—indeed nearly all—of the great 
volume of litigation relating to church exemptions has represented an 
effort to obtain judicial reversal of adverse determinations by taxing 
officers, the responsibility in part may be attributed to the inadequacy of 
legislative draftsmanship. Legislative ‘“buck-passing”—“Let’s pass the 
bill even if we don’t understand it, because the courts will make clear 
what we meant”—is, of course, not uncommon;?* but in the tax ex- 
emption field it may have a particularly vicious impact. Vagueness of 
exemption language, coupled with the institutional dynamics of the 
assessor’s position, tends, by inviting litigation, to impose a practical tax 
discrimination upon those churches which are most in need of financial 
assistance and least able to afford the costs, financial] and otherwise, 
of such litigation. f 

Another feature of the church exemption pattern, with respect to 
which little has been said,?® relates to the influence which tax exemp- 
tions may exert in motivating or perhaps even controlling decisions of 
church policy. The array of special conditions which statutes frequently 
impose upon the availability of exemption may impose realistic barriers 
to freedom of action. For example, statutory emphasis upon “use” for 
exempt purposes, although perhaps without any conscious legislative in- 
tent to reach that result, has frequently resulted in denial of exemption 





291 Cf. 3 Stokes, CHURCH AND STATE IN THE UNITED STATES 424-26 (1950), 
recounting the experience of the District of Columbia Commissioners who in 1942 
undertook a strict enforcement policy with respect to church tax exemptions, only 
to be met by Congressional legislation which “virtually reestablished tax exemp- 
tion of church properties on the basis which had existed” under the more lax 
policy prior thereto. See also, DvorIn AND JAMISON, TAx EXEMPTIONS AND LOCAL 
SELF GOVERNMENT 41-42 (1958). 

292 Fishgold v. Sullivan Dry Dock & Repair Corp., 154 F.2d 785, 789 (2nd 
Cir. 1946), per Learned Hand. 

293 See Aigler, Legislation in Vague and General Terms, 21 Micn. L. Rev. 
831 (1923); Freund, The Use of Indefinite Terms in Statutes, 30 YALE L. J. 437 
(1921). Cf. ReaD AND MacDonaLp, CAsEs AND MATERIALS ON LEGISLATION 972-1299 
(1948). 

294 Cf. BRowN, CHURCH AND STATE IN CONTEMPORARY AMERICA 161 (1936) ; 
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to church buildings under construction.2” Paradoxically, such denial 
normally occurs at the very time when the church organization is usually 
in most dire need of financial support, at the very time when the funda- 
mental considerations justifying tax exemption are at their strongest. 
Similarly, statutory emphasis upon “exclusive” use for exempt purposes 
has justified denial of exemption despite the fact that the disqualifying 
activity was a customary one and possibly even was regarded by the 
officers of the church in question as highly essential to the effective 
promotion of its religious objectives.28® An “exclusive use” requirement 
may thus tend to stifle expansion of the role and functions of the 
church, at least where financing is difficult, and may tend to confine 
religious programs within a preconceived stereotypical pattern which may 
be completely anachronistic to the modern conception of the church in 
our society.**7 Statutory language insisting upon “nonprofit” operations 
of property, together with judicial insistence that such language pre- 
cludes exemption of any property from which net revenues are derived 
even though such revenues are devoted exclusively to religious or chari- 
table objectives,°* may well exert an influence upon the curtailment of 
collateral activities of church groups aimed at production of revenue. 
Yet it seems clear that the effectiveness of many forms of church 
functions as modernly conceived, such as youth programs, recreational 
activities, outdoor camping, youth fellowships, dances and other social 
activities, depend upon adequate financing often beyond the capacity of 
the membership of the congregation when limited to voluntary donation 
techniques. The impact of tax exemptions upon church policies is a 
matter which appears to deserve study. 

Despite differences of emphasis, shortcomings of statutory language 
and unnecessarily voluminous litigation, it is evident that the policy of 
exempting church property from taxation is firmly rooted in American 
law. Indeed, during the past decade or so, in the face of increasing 
concern as to the need for tapping new sources of tax revenue to meet 
the ever increasing costs of governmental services together with the 
institution of new ones,” the church exemption laws, like other ex- 





PFEFFER, CHURCH, STATE, AND FREEDOM 187 (1953); RIAN, CHRISTIANITY AND 
AMERICAN EDUCATION 1326-27 (1949). 

295 See, ¢.g., First Baptist Church v. County of Los Angeles, 113 Cal. App. 2d 
392, 248 P.2d 101 (1952); Annot., 108 A.L.R. 284 (1937). But cf. Application of 
Ohave Scholem Congregation, 156 Ohio St. 183, 101 N.E.2d 767 (1951). 

296 See ¢.g., Society of the Precious Blood, 149 Ohio St. 62, 77 N.E.2d 459 
(1948) ; Mussio v. Glander, 140 Ohio St. 423, 79 N.E.2d 233 (1948). 

297 See SWEET, THE STORY OF RELIGION IN AMERICA, passim (1950). 

298 See notes 267, 275, supra. 

299 See DvorIN AND JAMISON, TAX EXEMPTIONS AND LocaL SELF GOVERNMENT 
(1958) ; Newcomer, The Growth of Property Tax Exemptions, 6 Nat’L. Tax J. 116 
(1953); Stimson, Exemption of Property From Taxation, 18 Minn. L. Rev. 411 
(1934) ; Tax Institute, Trends in Real Estate Exemptions, 12 Tax Poticy 3 (Dec. 
1945); Todd, Tax Exemption and Tax Delinquency, 12 Tax Mac. 159 (1934). 
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emption laws, have been frequently expanded by legislative action.** 
Popularly organized attempts to stem the tide have equally consistently 
failed.*°' The growing strength of church exemptions thus documents 
the view that, as one of “those incidental advantages that religious 
bodies, or other groups similarly situated, obtain as a byproduct of 
organized society,”*°* tax exemption for churches constitutes one of the 
most significant ways by which the state “follows the best of our 
traditions. For it then respects the religious nature of our people and 
accommodates the public service to their spiritual needs,” 





300 See ALA. Acts 1951, AcT 953 at 1627, increasing hospital exemption from 
$25,000 to $75,000; CaL. STat. 1957, ch. 214 at 876, enacting exemption for church 
parking lots; Coto. Sess. Laws 1957, ch. 267 at 804, increasing parsonage exemp- 
tion from $3000 to $6000; Ga. Laws 1955, Act 124 at 262, enacting parsonage 
exemption; Mass. Acts 1953, ch. 231 at 171, increasing parsonage exemption from 
$5,000 to $10,000; Mass. Acts 1957, ch. 500 at 423, authorizing exemption of 
charitable trusts and of property occupied by charitable organization other than 
owner; MicuH. Pus. Acts 1958, Acr 190 at 219, exempting nonprofit hospitals; 
Va. Acts 1956 Rec. Sess., ch. 478 at 693, exempting, inter alia, missionary societies 
and parochial schools; WasH. Laws 1955, ch. 196 at 821, repealing limitation of 
college exemption to one denominational college per religious denomination; Wis. 
Laws 1957, ch. 149 at 169, exempting nonprofit hospitals. 

301 The California parochial school exemption, enacted by Ca. Stat. 1951, 
ch. 242, p. 502, survived both a referendum vote in 1952 and an attempt at repeal 
by initiative measure in 1958, as well as taxpayer’s suit. See KLEps, PROPOSED 
AMENDMENTS TO CONSTITUTION, CALIFORNIA GENERAL ELECTION, TUESDAY, Nov. 4, 
1958, 21 (1958); Lundberg v. County of Alameda, 46 Cal. 2d 644, 298 P.2d 1 
(1956), app. dism’d, 352 U.S. 921 (1956). 

302 In McCollum vy. Board of Educ., 333 U.S. 203, 249 (1948), Reed, J, 
dissenting. See O’Brien, JUsTICE REED AND THE First AMENDMENT (1957). 

303 Zorach vy. Clauson, 343 U.S. 306, 314 (1952), per Douglas, J. 








JURISDICTION OF CIVIL COURTS 
OVER RELIGIOUS ISSUES 


RicHARD W. DUEsSENBERG* 


I 


Civil church law is in essence a study of the relationship between 
competing powers. That is not to say that the competition for sover- 
eignty in realms common to or overlapping both is antagonistic, in a 
deprecatory way. A fundamental Christian theological position is that 
the state is a complement to the purposes of the Church,’ and also that 
the prosperity of the Church is of positive interest to the state.” Nor 
is this conception foreign to political thought and jurisprudence, in- 
cluding that which has shaped the American democratic system.* The 
word competition is chosen to denote the active interplay between 
church government and civil government which flows from the in- 
decision existing within and between them as to the proper scope of 
their respective domains. There is not now nor has there ever been in 
the two thousand year history of the Christian Church common agree- 
ment over where to draw the line. The oft-repeated Biblical guide 
“Render unto Caesar the things which are Caesar’s and unto God the 





* Associate Professor of Law, New York University. 


1The word “church” will be capitalized when referring to the communion 
of believers, or when used as part of the name of a denomination. Otherwise, 
lower case is used. 

2 Many of the orders about which Christian theologians have written depend 
for their identification on both observable fact and the presuppositions and com- 
mands of the decalogue. Express references to obligations toward a state are 
absent from these ten directives. Nevertheless, there is ample Biblical ground 
for the proposition that the state is authority as an order to which all are subject. 
St. Paul remarks in Romans 13: 1-3, that all “should be subject to the governing 
authorities. For there is no, authority except from God. ... For rulers are not a 
terror to good conduct, but to bad.” The use of the terms “good” and “bad” 
clearly inject a quality ingredient requisite to a “power” being “authority,” as 
does also the referent to which the power owes its status of “authority.” In 
listing certain virtues of civil government by way of his commentary on Psalm 82, 
Luther wrote “that temporal government, next to the preaching office, is the 
highest service of [to] God and the most useful office on earth.” 13 LUTHER’Ss 
Works 51 (American ed. 1956). See also Aucusting, Ciry oF Gop (Mod. Lib. ed. 
1950) ; LUTHER, CONCERNING Goop Works; AN ADDRESS TO THE CHRISTIAN NOBILITY 
OF THE GERMAN NATION; and especially CONCERNING GOVERNMENT: To WHAT 
EXTENT One Is OsLicAtep To Osey It, all of which are available in numerous 
sources. There are many other references which could be made, not least of which 
would be those to Aquinas, who is almost the final word from the Roman Catholic 
point of view, and CALvin’s INsTITUTES, for another Protestant position. 


3 Again the citations could be innumerable, though it should be mentioned 
that western democracy is in large measure a dissent from authoritarian theology. 
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things which are God’s’* is hardly a definitive aid. There is not much 
precision in this, although when reflected upon with the conditions of 
the period in which it was uttered in mind, perhaps something of value 
as a starting point may be acquired. When Jesus Christ spoke these 
words in Jerusalem, he was speaking to citizens of as brutal a govern- 
ment as dissidents had ever known, And yet the admonishment was 
to “render unto,” denoting obedience and respect and submission. 

Even the beginner will soon realize that to dip into the tomes of 
history and the endless line of decisions in civil and ecclesiastical courts 
on inter-church-and-state law is to become immediately involved in the 
study of liberty. Freedom of the state from the church, or the church 
from the state—the emphasis has shifted from century to century and 
country to country—is one thing involved. But the drama of that story 
is second to the fascination of following the development of individual 
liberty which has been both a catalyst for and a by-product of the 
conflict between the two great powers. Often the liberties of the indi- 
vidual have been paraded as the chief interest of institutional con- 
tenders, but in fact individual liberty was not even thought of. The 
freedom of the individual to do as he wills is an easy victim of political 
power, whether exercised by church, by state or by another concen- 
tration of power. Nor does history indicate that limited liberty is assured 
to be better under one authority than under the other, for there is 
considerable truth in Lord Acton’s maxim that power corrupts and 
absolute power corrupts absolutely. Church politics and the politics of 
civil government have made strange bedfellows. 

Thus it is that I approach this subject of church civil law from 
the point of view of a government’s duty to protect the maximum de- 
gree of effective free action by individuals, Along the paths of suc- 
ceeding pages there will be presented some “rules of law” as lawyers 
like to refer to court decisions, plus a good deal of speculation about 
some of them. 


II 


Religious issues get into the courts in many ways. Reference here 
is not to the nature of the action, but rather to the types of disputes 
which involve issues touching on religious beliefs, and which for a 
resolution require the judgment of the civil judiciary. Two very active 
areas are the innumerable problems surrounding domestic relations— 
marriage, dissolution of marriage, and adoption—and involving edu- 
cation. In both fields participants speak highly of religious liberty and 
the separation of church and state. 


“Separation of church and state,”—this is a principle of the highest 
level abstraction, which means one thing to one person and to another 





4 Matthew 22: 21. 
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something different. It is at best a title for an idea, It suggests a dis- 
position, or several dispositions which vary in their emphasis on what 
should fall within the pale of separation and what should not. To 
some it may even denote the concept that there can in no way be any 
function of the government which aids a church. But immediately, 
to be consistent, there must be taken the next step that any govern- 
mental actions which are either neutral or repulsive to the interests of 
a church are equally anathema. Add to this the fact that the com- 
munity is not at all at one concerning what is a church (and here the 
word is used in its loosest sense, to mean all religious—indeed, what is 
that?—" societies) and the further fact that total inaction may be the 
surest way to “aid,” and it becomes instantly apparent that “total” 
separation, as black may be distinguished from white, is simply not 
possible. This would seem so elementary a proposition that it becomes 
pedantic to set it forth and yet this writer feels excused in making the 
statement in view of some attitudes, judicial and otherwise, which have 
been expressed with too much zest. 


The entire orbit of church and state conflict is charged with dis- 
trust between the contending participants. Much of the apprehension 
of for example, the non-Roman Catholic who looks only at the politi- 
cal activities of that church is well-founded. History, if it is not made 
to forget the trespasses of the Roman Church, records periods of action 
wherein the duties entrusted to it were badly administered. Something 
of the same may be said with more or less emphasis of almost any 
organization which has had an extended existence. The core of histori- 
cal Christianity, entrusted to the charge of the Church, is shared by 
many denominations of the Christian faith, yet among them there is a 
high degree of suspicion of the social action of the various other com- 
munions. Much of the furor over public aid te parochial education is 
traceable to an honest conviction that if a parent withdraws his child 
from the facilities of public education, that is a choice freely exercised 
which does not take with it the right to enjoy in a private institution the 
same or any of the services provided at public expense in the public in- 
stitution, including the generally classed social welfare privileges, such 
as bus transportation, free milk, medical services, and the like.® But it 


5 The word “religion” properly includes the concept of living in relation to a 
higher order, which is not something merely desirable, but which makes demands 
upon the life being lived. The element of dependence, and consequently, worship, 
is necessary. For the purposes of being a religious society in our legal system, 
all of this is not necessary. Ethical groups may qualify as religious societies for 
a most important purpose, tax benefits. Fellowship v. County of Alameda, 153 Cal. 
App. 2d 673, 315 P.2d 394 (1958), noted in 58 CoLtum. L. Rev. 417 (1958). 

6 See Konvitz, Separation of Church and State: The First Amendment, 14 
Law @& Contemp. Pros. 44 (1949), which criticizes the argument that since the 
parochial schools perform many of the same functions of public schools, the state 
should therefore extend financial support to them. 
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is suggested that a significant though rarely articulated ingredient of 
the objection predicates itself on the nature of some parochial education, 
not so much in that it is administered with a point of view or conviction 
in mind, but that distortions are created through a consciously or un- 
consciously incorrect presentation of material, With design or without, 
mass communication media such as diocesan or church-wide newspapers 
and nationally run advertisements are employed to present information 
without even the least effort to maintain a reasonable standard of 
accuracy. This is a serious ethical irresponsibility, contributing nothing 
to a much desired and needed cultural rapprochement among our 
national religious groups. 


Leo Pfeffer, from a Jewish perspective and that also of a lawyer, 
has analyzed the disparity between creeds in terms of competition.’ 
This has its place, but there are limits to the approbation which should 
be given to competition between religious sects, or for that matter 
between all groups. Democracy is not merely a system where-in the 
strongest components may impose their philosophies on others, though 
to influence the social and political culture would surely be proper. 
Democracy depends more upon the education of the individual, whose 
civic responsibility ought not to be lost by assimilation into national 
groups pretending to act for him in every way, be they religious, pro- 
fessional, labor, or otherwise. It is not the function of the government 
to determine which religious society is “true”; it must allow all to 
function. In like fashion, it is not the function of a church to seek laws 
proscribing certain conduct which in no demonstrable way can be con- 
ceived inimical to the interests of the state. In mind as an example are 
those jurisdictions which prevent their citizens from legally pursuing 
what to some is a highly intelligent and responsible, and certainly not 
conclusively un-Christian course of conduct in planning families, not 
so that marriage is made a legalized infamous association, but rather to 
the end that the greatest happiness, spiritual and material well-being, and 
education can be provided.” Organizations which take western political 
democracy seriously must exercise self-restraint and maintain a distance 
from those outside their fold charitably to allow them to choose as they 
will, 

Religion is deemed by our culture to be a matter of persuasion. 
The law cannot compel a citizen’s adherence to a religious belief, and 
must always protect the privilege of infidelity. While this is a position 
compatible with sectarianism, it is not apparent to the writer why it is 
not also a distinctly religious position. Does it follow that if God can- 


7 PFEFFER, CREEDS IN COMPETITION (1958). 

8 Conn. GEN. STAT. tit. 53-32 (1958): “Any person who uses any drug, 
medicinal article or instrument for the purpose of preventing conception shall be 
fined not less than fifty dollars or imprisoned not less than sixty days nor more 
than one year or be both fined and imprisoned.” 
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not be avoided, He cannot be refused? The liberal political theory is 
often criticized for allegedly substituting reason and conscience for 
God.® Insofar as this might be a theorist’s conviction, it embraces a 
head-on conflict with Christianity. However, if in the pure heavens of 
theological abstractions everyone is not free to choose his own religion, 
why must this deny to the community of people constituting a state the 
right or power to endow the state with religious neutrality? Incipient 
Christianity depended heavily on a political right to dissent. And is it 
not the raison d’etre of Christianity that its God extended to humanity 
a choice which was exercised, albeit wrongly? A _ political structure 
which maximizes the opportunities of free choice is, admittedly, pregnant 
with certain dangers inimical to the propagation of a given creed. But 
competition for the souls and minds of men is something which even 
organized Christianity can ill-afford to be without. History is replete 
with instances where a relatively unchallenged church lost sight of its 
divine responsibility and betrayed its Founder even to the extent of 
commercializing the gift of His grace. Jesus Christ did not coerce or 
put to death, but was instead crucified for teaching, and while His 
crucifixion is viewed by Christians as a function of His redemptive 
work, it and the whole course of His life may incidentally but signifi- 
cantly serve as an example of social conduct in a pluralistic society. The 
medieval concept that where the laws of the church spoke, its courts as 
of right should adjudicate is not indispensable to Christian theology, and 
is quite contrary to all of American democratic culture, and to more 
and more of English history since the English Reformation brought a 
desirable halt to centuries of bickering with the pope.’® 


III 


Religious issues as a generic term includes the types of cases en- 
compassed in the above discussion. Through the years much has been 





® E.g., Parsons, THE First FREEDOM: CONSIDERATIONS ON CHURCH AND STATE 
IN THE UNITED STATES 11§ (1948): “[Liberalism] holds as a doctrinal religious 
dogma that man owes his sole allegiance to his own reason, none to God, unless 
he choose to give it to Him. This is freedom of conscience in the Liberal tradition. 
It is freedom from religion, not freedom of religion; it is freedom of conscience as 
against God. Freedom of religion is freedom of the individual conscience against 
the state, a very different thing. The very reason why man has freedom of 
religion against the state is precisely because he has no freedom as against God.” 
Parsons’ conclusions are not acceptable as to the whole of western political 
liberalism. 

10 Space does not permit reviewing the history of ecclesiastical courts. In 
English history their jurisdiction enjoyed a wide range, including clerical ordi- 
nation and problems of church polity and ownership, matrimony and related 
family matters, wills and administration (this involving one’s final act), contracts 
under oath, and all civil and criminal actions against clerics. The best history on 
the subject is, of course, 1 PoLLock & MAITLAND, History oF ENGLISH Law (2d ed. 
1904). 








1959] RELIGIOUS ISSUES 513 


said about them in many places. A narrower pattern of cases is chosen 
for the bulk of this article, for two reasons. First, little extended com- 
ment is available on those selected, at least nothing comparable to the 
volumes which have appeared on God in the schools, the public purse 
for private purposes, morals, censorship, and religious issues in domestic 
relations, Second, a no less important issue of church and state relation- 
ships is involved. 

The cases for survey are those which have come to the civil courts 
seeking a solution to a dispute which has arisen within a given denomi- 
nation, or within the framework of an established congregation. 
Generally the dispute arises over a claim for church property, though 
less frequently a simple action for reinstatement of membership," for 
burial rights,’* or for reinstatement of a pastor’ or officer™* appears.’® 


Here, as elsewhere in the law, may be found many generalizations. 
Countless are the times when courts have said that religious disputes 
are not within the jurisdiction of civil courts. This sweeping statement 
gets limited to read that a “purely” ecclesiastical or doctrinal issue is 
outside the scope of civil court jurisdiction, thereby enabling them to 
assume a decision-making function over factions whose property squabbles 
are inextricably interwoven with doctrinal undertones. Or to put it 
another way, a judge may say that religious disputes which involve 
property or civil rights are within the scope of his office. 

To the observer who has some acquaintance with comparative 
Christianity, the trite judicial guide that a court will not take jurisdiction 
of purely ecclesiastical disputes must look amazingly simple. The very 
question of what is purely a religious issue is one which could be charged 
with religious involvement or implications. Who is to decide what is 
solely religious and what is solely or essentially a property dispute? The 
court, of course, but the contentions of the litigants frame the issues; 
it is their argumentation, their rationale which wraps the garb of 
ecclesiastical sanctity around claims involving the interests of the church. 
Could the courts ever properly accede to the proposition that to quarrel 
with a church is itself a religious issue to be resolved, therefore, solely 
by church discipline? And then inexorably apply the decision of the 
church tribunal? Granted the suggestion is mere speculation, but some 

11 Mt. Olive Primitive Baptist Church v. Patrick, 252 Ala. 672, 42 So. 2d 617 
(1949). 

12 McQuire v. St. Patrick’s Cathedral, 54 Hun. 207, 7 N.Y.Supp. 345 (1889). 

13 King v. Smith, 106 Kan. 624, 189 Pac. 147 (1920); State ex rel. Hynes v. 
Holy Roman Apostolic Catholic Church, 183 Mo. App. 190, 170 S.W. 396 (1914). 

14 Mt. Olive Primitive Baptist Church v. Patrick, supra note 11. 

15 This article will concentrate on civil jurisdiction over church disputes 
largely other than those involving merger activities, except as these are deemed 
necessary for setting forth rules bearing on the narrower scope of this paner. 
Mergers are discussed elsewhere in this symposium. 
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may not think it too exaggerated or absurd, seeing something of a 
kernel for such a result in recent cases. 


IV 


Before looking at some of the recent litigation, a moment should 
be spent on examining a venerable old case, ancestral decision to the 
rationale emanating from courts in church disputes today. In mind is 
Watson v. Jones,‘® which proceeded from the ranks of the Presbyterian 
churches, whose peace, as the peace of most institutions, was shaken by 
the events of the Civil War. A flurry of cases came from Presbyterian 
congregations and formed the nucleus for a considerable contribution 
to the law of this area, That church’s ecclesiastical organization and 
geographical distribution made a perfect blend for giving vent to some 
of the ill feelings left in war’s wake. Presbyterian congregations 
numbered well among southern Christian bodies, especially in Missouri 
and Kentucky, where, by virtue of their border position, mixed opinions 
flourished. 

When the national church, through the General Assembly— 
highest church organ, defined Christian social responsibility in terms of 
loyalty to the federal government and repulsion toward slavery, it was 
like rubbing salt into yet unhealed wounds. A good number of southern 
or southern-oriented congregations rebelled. Factions split off; majori- 
ties and minorities attempted to pull their congregations out of the 
national body. Case upon case was docketed and heard, among them 
Watson v. Jones. Arising in Kentucky and destined for Washington, 
that case was the genesis of an arduous, tedious, often faltering line of 
cases which has constructed a yet unfinished but probably wholesome 
framework within which religious societies enjoy a more or less un- 
fettered autonomy. 

The Louisville Walnut Street congregation of the Presbyterian 
Church split over the retention of a pastor, occupancy of that office 
being the immediate focal point at which conflicting social views on 
slavery were exhibited. ‘A cleavage in the congregation separated those 
for and against the determination of the General Assembly. Those 
opposing the action of the assembly joined the Louisville Presbytery in 
condemning the national body which in turn declared those faithful to 
it to be the true presbytery. As each faction made efforts to keep out 
their adversaries, final resolve was sought in the courts. By bringing 
the action in the name of an Indiana member of the congregation, the 
jurisdiction of the federal court was called into service, a tactic hope- 
fully calculated to accomplish results more favorable to the national 
organ.** 





16 80 U.S. (13 Wall.) 679 (1871). 
17In the courts of Kentucky, see Watson v. Avery, 65 Ky. (2 Bush) 332 
(1867), where the court ruled in favor of the pro-southern faction. 
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Better results were forthcoming. The nation’s highest forum set 
forth its now famous trichotomy of church dispute cases, which, though 
not binding on state courts, remained the single most important decision 
to emerge in nearly a century of this type litigation. According to the 
Court, disputes were of three types:’* 

1. The first of these is when the property which is the 
subject of controversy has been, by the deed or will of the 
donor, or other instrument by which the property is held, 
by the express terms of the instrument devoted to the teaching, 
support, or spread of some specific form of religious doctrine 
or belief. 

2. The second is when the property is held by a religious 
congregation which, by the nature of its organization, is 
strictly independent of other ecclesiastical associations, and so 
far as church government is concerned, owes no fealty or 
obligation to any higher authority. 

3. The third is where the religious congregation or 
ecclesiastical body holding the property is but a subordinate 
member of some general church organization in which there 
are superior ecclesiastical tribunals with a general and ultimate 
power of control more or less complete, in some supreme 
judicatory over the whole membership of that general 
organization. 

In reference to the first, the Court said that “it would seem . . . to be 
the obvious duty of the court . . . to see that the property so dedicated 
is not diverted from the trust which is thus attached to its use.”?® 
Proper organizational succession through elected officers or majority 
control, as the case may be, was the key criterion in the quest for a 
solvent to questions of the second grouping. But as to the third, the 
Court said:?° 

In this class of cases we think the rule of action which 
should govern the civil courts, founded in a broad and sound 
view of the relations of church and state under our system of 
laws, and supported by a preponderating weight of judicial 
authority is, that, whenever the questions of discipline, or of 
faith, or ecclesiastical rule, custom, or law have been decided 
by the highest of these church judicatories to which the matter 
has been carried, the legal tribunals must accept such decisions 
as final, and as binding on them, in their application to the 
case before them. 





18 Watson v. Jones, 80 U.S. (13 Wall.) 679 (1871). 
19 Jd. at 723. 


20 Jd. at 727. The Court acknowledged a contrary rule in England, assigning 
by way of explanation the fact of an established church. 
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V 


Of the overwhelming body of litigation which has arisen from 
church disputes, that series involving the Russian Orthodox church of 
Saint Nicholas in New York City stands supreme. With political under- 
tones, with state judicial and state legislative involvement, with a federal 
Supreme Court pronouncement, with disputes both property and re- 
ligious, with all of these and more, spanning the years of several decades, 
it is a veritable showcase of the problems under analysis. It would be 
well to pause for a full review of that contest. 

The facts of this case can get rather unwieldy, but those necessary 
for a mental picture of the discord may be stated as follows.74 A 
building for the congregation of St. Nicholas of the Russian Orthodox 
church was constructed in New York City in 1903, with a corporation 
of the same name holding title. Gifts, both foreign and domestic, and 
from the mother church in Moscow, were used for its erection. Dedi- 
cated to the use of the New York congregation, it achieved the status 
of a cathedral in 1905 when the See of the Russian Orthodox diocese 
of North America and the Aleutian Islands was transferred from 
San Francisco to New York. 

Clouds formed over the calm of the maturing congregation’s ex- 
istence when revolutions were also changing scenery in the homeland. 
Following the collapse of the czarist regime, a great convention of the 
world-wide Russian Orthodox Church was held during 1917-18. The 
patriarchate*” was reestablished for the first time since Peter the Great 
forbade elections to that office and formed in its stead the Most Sacred 
Governing Synod in 1700. The newly elected Patriarch Tikhon be- 
came arch-prelate and head of church administrative affairs. He was 
the supreme church authority, solely vested with power to convene the 
church in its great conventions, called sobors. 

Kerensky had authorized the 1917-1918 sobor. But his short-lived 
regime capitulated in the Bolshevik “October Revolution” of the same 








21 St. Nicholas Cathedral of the Russian Orthodox Church in North America 
v. Fedchenkoff, 192 Misc. 327, 77 N.Y.S.2d 333 (Sup. Ct. 1948), aff'd sub nom. 
St. Nicholas Cathedral of the Russian Orthodox Church of North America v. 
Kedroff, 276 App. Div. 309, 94 N.Y.S.2d 453 (1950), rev’d, 302 N.Y. 1, 96 N.E.2d 
56 (1950), rev’d and remanded, 344 U.S. 94 (1952), new trial ordered, 306 N.Y. 38, 
114 N.E.2d 197 (1953), dismissed sub nom. St. Nicholas Cathedral of the Russian 
Orthodox Church of North America v. Kreshik, 9 Misc. 2d 1069, 166 N.Y.S.2d 
245 (1957). The above reports contain variously extended statements of the facts, 
the best appearing in 302 N.Y. 1, 96 N.E.2d 56 (1950). Briefs were kindly made 
available to the writer by the general counsel for the Russian Orthodox Church in 
North America, Mr. Ralph Montgomery Arkush, of the New York bar. 

22 The term “partriarch” has no single meaning, even when used in con- 
nection with religious organizations. In the Eastern Confession of the Christian 
Church, he is the head of a given church body, but does not claim any power of 
doctrinal infallibility, such as has been developed in connection with the Roman 
Catholic pope, who is patriarch of the Latin rite of that communion. 
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year. Difficulties mounted. Church property was confiscated, clergy 
were liquidated and the patriarch was put under house arrest, a con- 
dition which continued for several years until he was imprisoned.** In 
November of 1920, Tikhon issued a ukase, or letter of instructions, to 
diocesan bishops providing in part that “if the highest church adminis- 
tration . . . would for any reason discontinue their church adminis- 
trative activity,” the bishop, either alone or with neighboring dioceses 
where possible, should “assume full hierarchical power.”* 

When Patriarch Tikhon’s imprisonment took place in 1922, a 
group of priests declared themselves the supreme authority of the 
church and summoned a sobor for 1923. This convention became 
known as the sobor of the “Living” or “Renovated” church, whose 
uncanonical status was not at all times, nor by all parties admitted, as 
the ensuing disputes were to sojourn through American courts. 

Tikhon’s lot at this sobor was by no standards desirable, for exe- 
cration and villification were heaped upon him. Reviled and denounced 
as an apostate and traitor, he was unfrocked, and the patriarchate again 
was dissolved. 

Something of the communist control and influence imposed on the 
Russian Orthodox Church may be inferred from comments in the 
minutes of the 1923 sobor. The now trite propaganda contrast between 
capitalist exploiters and the worker proletariat classes was paraded before 
Christians with the admonishment that passive indifference was sinful. 
The sobor declared capitalism to be a mortal sin, and its eradication a 
holy goal.” P 
The American echoes of this Babylonian captivity of the Russian 
Church manifested themselves in a severe clash between Russian Ortho- 
dox recognition of the Soviet dominated hierarchy and those not taking 
such a step. The first legal move was made as early as 1918, when a 
priest,2® John Kedrovsky, of the Russian Orthodox Church sued the 





23 Patriarch Tikhon was released from prison in 1923, but was thereafter 
confined to a monastery where he died in 1925. 302 N.Y. at 11, n. 3, 96 N.E.2d at 
60, n. 3. 

24 Jd. at 7, 96 N.E.2d at 58. 

25 The resolution read that the “All-Russian Local Sobor of the Orthodox 
Church testifies before the face of the Church and all mankind that at present 
the world has divided itself into two classes: capitalists-exploiters and proletariat, 
with whose labor and blood the capitalist world is building its welfare. 

“In the whole [world] only the Soviet Government of Russia went into 
battle with that social evil. The Christians cannot be indifferent spectators of that 
battle. The Sobor declares capitalism to be a mortal sin, and a battle with 
capitalism to be holy to Christians. In Soviet Authorities the Sobor sees a world’s 
leader for fraternity, equality, and peace of nations. The Sobor stigmatizes the 
international and national counter-revolution and condemns it with all its religious 
and moral authority.” Brief for Appellee to Supreme Court pp. 12-13. 

26 Throughout its briefs, the American church faction referred to Kedrovsky 
as an “agent.” 
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managing and advisory group of the North American diocese, chal- 
lenging the claim of Alexander Nemolovsky to the chair of archbishop. 
A receiver of church property throughout the continent was appointed.?? 
Kedrovsky buttressed his demands a few years later when he was able 
to procure from the 1923 sobor documents purporting to consecrate him 
archbishop of the North American diocese and to excommunicate the 
new Archbishop, Platon Rojdesvensky. Thus armed, Kedrovsky confi- 
dently commenced another action®® in 1924 which for the initial in- 
stance clearly set before the New York courts rival claimants to 
ecclesiastical office and possession of the Cathedral of St. Nicholas. 
Round one of this encounter went to Platon, as the supreme court 
ruled that peaceful occupancy for more than three successive years was 
a defense to an action of ejectment. But the battle was first beginning. 


At the time Kedrovsky was pursuing his claims to Russian Ortho- 
dox Church property in America, a national convention was called by 
the American diocese for April 2-4, 1924, in Detroit. The summoning 
of this convention was precipitated by the announced excommunication 
of Platon and its ensuing confusion. At this Detroit sobor, the Russian 
Orthodox Church in America*® was established and administrative inde- 
pendence from the hierarchy in Moscow was declared. The new 
authorities retained St. Nicholas Cathedral of New York City as its 
central see. It is the personnel of this Russian Orthodox Church in 
America who continue until this day a struggle to maintain the right to 
worship in and occupy the St. Nicholas Cathedral. 

Previously it was mentioned that not in all stages of these en- 
counters did the parties to it concede the uncanonical status of the 
or “Renovated” church, child of the 1923  sobor. 
Indeed, it was imperative for Kedrovsky in both his 1918 and 1924 
actions to rely on canonicity. The reason for noting this point is that ‘t 


so-called “Living” 


underscores the difficulty of dryly following the logic of a rule, in this 
instance the rule of Watson v. Jones.*° 

Whatever else was contested in the above actions, neither party 
disputed the hierarchical attributes of the Russian Church. As such, it 
was clearly a case for Watson v. Jones, category three. And so the 


27 The action, involving deeds to 135 church properties in 19 states and 
Alaska, was titled Kedrovsky v. Archbishop and Consistory of the Russian Ortho- 
dox Greek Catholic Church, 218 App. Div. 121, 217 N.Y.Supp. 873 (1926) rev'd, 
249 N.Y. 75, 162 N.E. 587 (1928). 

28 Kedrovsky v. Rojdesvensky, 123 Misc. 159, 204 N.Y.Supp. 442 (Sup. Ct. 
1924), rev'd, 214 App. Div. 483, 212 N.Y.Supp. 273 (1925), aff'd per curiam, 242 
N.Y. 547, 152 N.E. 421 (1926). It was this opinion which found the 1923 Sobor 
to be proper and canonical. 

29 The establishing resolution provided for autonomy and subordination to its 
own elected archbishop, but stated that not all spiritual ties with the mother 
church, for which it should always pray, would be broken. 

30 Supra note 16. 
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court thought when the 1924 action was appealed.*' All the testimony 
in favor of Platon was that his standing as archbishop depended on an 
oral order of Tikhon, but oral, be it noted, because of the strained 
political conditions under which the prelate operated. Kedrovsky, on 
the other hand, was able to show written confirmation of his appoint- 
ment by the 1923 sobor, which Platon vainly assaulted as uncanonical. 
The court concluded: “the Patriarch had no power to appoint an Arch- 
bishop, and since in any event an oral appointment would be invalid,** 
[Platon’s] title does not seem to be well proven, nor is the claim of 
recognition by various persons who have no right of appointment any 
proof of authority to act as Archbishop in this diocese, and thus to 
administer the trust in the real property herein involved.”** 

If the virtue of a law is found in its ease of application the in- 
gredient was present in this decision. It was quite simple, the torpid 
path of logic from Watson v. Jones to Platon’s defeat. But the dissent 
would seem to have extracted from the testimony the real crux of the 
case, and at the same time afforded support to those who fear the 
legalistic application of lifeless legal formulas. Certainly the decision 
would be agreed unjust if the dissent were correct when it remarked :** 

. . » He [Kedrovsky] is the servant of a group who have 
reached a position of power in their church organization 
through the revolution in Russia and by what appears to be 
questionable means. It is extraordinary that they should have 

the aid of a court of equity to displace those who are ad- 

ministering the trust strictly as it was intended to be 

administered. 

Ironically, the uncanonical status of the 1923 sobor and the 
Renovated Church which it created, was conceded in an action initiated 
3° By this time, 
several intervening moves of importance had been taken, The cathedral 
had been incorporated in 1925 and title transferred to the corporation. 
Kedrovsky died in 1934, but his son Nicholas Kedroff took up oc- 
cupancy of the property, and remained until his demise in 1944, when 
another brother John Kedroff continued occupancy as “priest.”*° Of 
two outstanding developments in the intervening years, however, one 
was the 1927 Soviet permission for the Patriarchal Church to reopen 
its central office. But the policy of the new church authorities in 


in 1945 against the successors in interest of Kedrovsky. 





31 214 App. Div. 483, 212 N.Y.Supp. 273 (Sup. Ct. 1925). 

32 Jd. at 487, 212 N.Y.Supp. at 276, citing INDEX CANONUM, 33D APOSTOLIC 
CANON. 

33 Td. at 487-88, 212 N.Y.Supp. at 276-77. 

347d. at 490, 212 N.Y.Supp. at 279. 

35 Supra note 21. The premise for this concession was that the 1923 sobor 
was not ecumenical, that is, world wide. 

36 There was grave doubt even in the mind of John Kedroff about his status 
as a priest. See 302 N.Y. at 20, 96 N.E.2d at 66. 
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Moscow demanded from clergy and laity alike loyalty to the Soviet 
government, a condition of full communion with the mother church of 
Moscow existing even now. Benjamin Fedchenkoff was in 1933 ap- 
pointed by the Moscow authorities as archbishop of the Aleutian Islands 
and North America. Decently and in good order allegiance to the 
Soviet government was denied by the American church. Because of this, 
the nearly ten year old proclamation of autonomy was ruled an act 
rudely violative of church discipline, and the American faithful were 
unilaterally declared schismatic on August 16, 1933. 

Platon died in 1934, and the American Church elected its own 
ruling bishop, Theophilus Pashkovsky of Chicago.** All subsequent at- 
tempts at full communion have failed because of the refusal of the 
Moscow authorities to relax this obviously political requirement. 

The second principal event was the enactment by the New York 
Legislature of a law** which declared the Russian Orthodox Church 
of North America to be the Russian Orthodox Church of corporate 
standing. The statute became effective on April 10, 1945. It did not 
outwardly purport to transfer title to the cathedral from one body to 
another, but it did establish a basis for a new attempt by the Russian 
Orthodox group rejecting Moscow supremacy to regain possession of 
the cathedral. The new action was started on the 9th of April, 1945. 








37 The authority of the American-elected Bishop Theophilus to direct the 
affairs of the church was upheld in Waipa v. Kushwara, 259 App. Div. 483, 
20 N.Y.S.2d 174, app. den. 283 N.Y. 780, 28 N.E.2d 417 (1940). 

38 Religious Corporations Law, Article 5-C, effective April 10, 1945, reads 
in part: § 105. “The ‘Russian Church in America’... refers to that group of 
churches . . . of the Eastern Confession . . . which were known as (a) Russian 
American Mission of the Russian Orthodox Church from in or about seventeen 
hundred ninety-three to in or about eighteen hundred seventy; (b) Diocese of 
Alaska and the Aleutian Islands of the Russian Orthodox Church from in or 
about eighteen hundred seventy to in or about nineteen hundred four; (c) Diocese 
of North America and the Aleutian Islands (or Alaska) of the Russian Orthodox 
Church from in or about nineteen hundred four to in or about nineteen hundred 
twenty-four; and (d) Russian Orthodox Greek Catholic Church of North America 
since in or about nineteen hundred twenty-four; and were subject to the adminis- 
trative jurisdiction of the Most Sacred Governing Synod in Moscow until or about 
nineteen hundred seventeen, later the Patriarchate of Moscow, but now constitute 
an administratively autonomous metropolitan district created pursuant to reso- 
lutions adopted at a general convention (sobor) of said district held at Detroit, 
Michigan, on or about or between April second to fourth, nineteen hundred 
twenty-four. 

“A ‘Russian Orthodox church’ .. . is a church, cathedral . .. or other 
religious organization founded and established for the purpose and with the 
intent of adhering to, and being subject to administrative jurisdiction of said 
mission, diocese or autonomous metropolitan district herein above defined as the 
Russian Church in America. (New matter italics, L. 1948, c. 711, § 1, eff. March 
31, 1948). 

§ 107.(1) “Every Russian Orthodox church in this state, whether incorpo- 
rated before or after the creation of said autonomous metropolitan district .. . 
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Opinions*®® from the New York trial court through those of the United 
States Supreme Court are in each instance interesting reading, but 
brevity compels moving directly to that of the highest Court, which 
reversed the New York disposition of the case that had been in favor 
of the claimant Russian Church in America. But first a comment on 
the status of the case as it was when it proceeded to the Supreme Court. 

More than five years after commencing the action and nearly three 
years from the date of decision in trial term, the court of appeals of 
New York ruled*® for the American church on the ground that the new 
legislative provision was not violative of the federal constitution as 
repugnant to the religious establishment clause.*! But it also observed 
that a common law ground existed upon which the decision could be 
predicated, namely, whether or not the revival of the patriarchate in 
Moscow had been a political move. “If the Moscow patriarchal throne 
has been resurrected by the Soviet Government solely as a means of 
influencing opinion at home and abroad, and if it may now operate on 
an international scale, not as a true religious body, but only as an ex- 








shall recognize and be and remain subject to the jurisdiction and authority of .. . 
the Russian Orthodox Church in America. .. .” 

39 Supra note 21. 

40 302 N.Y. 1, 96 N.E.2d 56 (1950). The pilgrimage of Article 5-C in the 
lower courts was not without obstruction. Trial term (192 Misc. 327, 77 N.Y.S.2d 
333 (1948)) ruled that the act amounted simply to a recognition of the American 
Russian Orthodox Church, but as a separate entity, without reference to ownership 
in the property interests of the Russian Orthodox Diocese of North America and 
The Aleutian Islands. 

Much of the same interpretation was rendered in the appellate division, 
(276 App. Div. 309, 94 N.Y.S.2d 453 (1950)) which was disturbed by the consti- 
tional implications of the plaintiff’s suggestion that the statute be read to mean 
that the right to possession and use of the church properties “continues” in the 
American Church. “It should not be construed to mean that the legislature has 


taken sides in the religious controversy as to the right of autonomy... . Such a 
construction would show an intent by the legislature to interfere in ecclesiastical 
concerns which is hardly within the competence of legislative action. . . . We can 


find no suggestion in the present Article of any intention to transfer any beneficial 
interest of a religious trust in the St. Nicholas Cathedral to the “Russian Orthodox 
Church in America” contrary to the wishes of the supreme ecclesiastical authority 
of the beneficiary church.” Jd. at 316-17, 94 N.Y.S.2d at 458-59. A dissent took 
the position, later to emerge with significance, that “instead of being schismatic, 
the group in America to which plaintiff belongs is adhearing, insofar as possible, 
to the Orthodox tradition, from which the Russian high church authorities departed 
when, yielding to force, they accepted what might be termed the Russian Orthodox 
Church of the Communist Obedience.” Jd. at 322, 94 N.Y.S.2d at 463. On Article 
5-C, the dissent said that it was constitutional, and that the majority had construed 
it too narrowly in saying that it merely recognized the existence of the American 
Church group. 

41 “Congress shall make no law respecting an establishment of religion, or 
prohibiting the free exercise thereof. . . .”” U.S. Const. amend I. Made applicable 
to states through the fourteenth amendment. See ¢.g., Cantwell v. Connecticut, 
310 U.S. 296 (1940). 
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tension or implementation of Russian foreign policy, then it is clear 
that the North American metropolitan district and not the appointee or 
ambassador of the central authorities in Moscow, is the proper trustee 
to manage for the benefit of the faithful in this hemisphere those re- 
ligious temporalities dedicated to the use of the Russian Orthodox 
Mission and Diocese prior to 1924 when it became an administratively 
autonomous metropolitan district.””*? 

When the case was at last argued in the nation’s highest tribunal, 
Kedroff and the Russian alignment pounded away at the proposition that 
article 5-C was an undue infringement into church affairs. Strategically, 
this move was sound, though it had no precedent in any case on point. 
It was also a successful maneuver, for the Supreme Court agreed that 
5-C was unconstitutional, It read the statute to mean that all Russian 
Orthodox churches in New York, founded before or after the year 
1924, had through the Russian Orthodox Church in North America 
declared their autonomy from the Moscow patriarchate, and that the 
legislative recognition of this had the effect of transferring** control of 
the New York churches from the central governing hierarchy of 
Russia to the North American synod. This the Court said was un- 
constitutional. “It prohibits in this country the free exercise of religion. 
Legislation that regulates church administration, the operation of the 
churches, the appointment of clergy, by requiring conformity to church 
statutes adopted at a general convention . . . prohibits the free exercise 
of religion.”** The Court viewed the provision as displacing “by fiat” 
one church with another. “It intrudes for the benefit of one segment 
of a church the power of the state into the forbidden area of religious 
freedom contrary to the principles of the first amendment.”* 


VI 


There are several points to be noted about the Court’s reasoning. 
First, the appeal to religious freedom, That argument is quite as valid 
to the American Church group as to the defendant Kedroff Russian 
alliance. It is granted ‘by all parties that religious freedom is to be 
protected, but the crux of the problem is how and by what and whose 
freedom? That of a “church”? Or the group of persons which makes 
up the physical church? The support which the Moscow oriented group 
of the Russian Orthodox Church received from American Russian 
Orthodox believers was exceedingly small, for nowhere does it appear 
that anything less than 80 per cent of Russian Orthodox Christians of 
American parishes were behind the maneuvers of the American group. 
There is some indication from the facts that while there was not unani- 





42 302 N.Y. at 22, 96 N.E.2d at 67. 
43 Supra note 40. 

44 344 U.S. 94, at 107-08. 

45 Jd. at 119. 
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mous approval of the breach with the Moscow hierarchy, there was 
except for the Moscow appointed clerics no affirmative adherence to the 
Russian organizational authority.*® If such are the facts of any given 
case, it becomes apparent that a dry adherence to denominational au- 
thority and supremacy may, as indeed it has,** result in a denomination 
with a shrine, a shrine without worshipers, and worshipers without a 
shrine. There is hardly anything functional about a decision with these 
consequences. 

Maybe functionalism is irrelevant if the concept of church and 
state separation is to develop along lines absolutistic. There is certainly 
some merit to the position that a culture must proceed from certain basic 
propositions, and that decisions are to conform to the prescriptions, even 
though in the process someone may occasionally be injured. Common 
agreement, however, is rarely achieved concerning the consequences 
which are congruous with a given cultural principle. Opposing interests 
often conceive, as they did here, their solutions to be consonant with 
developing principles of religious liberty in the United States. 

The precise ruling of the Court was that the New York legislative 
attempt to transfer property from one church faction to another must 
fail because afoul of the federal constitutional provisions respecting free- 
dom of religion, That there was constitutional ground for arguing the 
invalidity of the Article 5-C may be true,** but whether this position 
ought to have been predicated upon the non-establishment clause is an- 
other matter. Particularly is this true since the broader reading of the 








46 The American group was described as “comprising at least four fifths of 
the Russian Orthodox churches in the United States... .” 276 App. Div. 309, 
322, 94 N.Y.S.2d 453, 464 (1950). Uncontested statements appearing in the brief 
for appellee on appea! to the Supreme Court (p. 103) were to the effect that there 
was no Russian Orthodox church in New York desiring to recognize the adminis- 
trative jurisdiction of the Moscow patriarchate. However, numerical division is 
not of significance in schisms involving congregations submitting to a centrally 
organized church hierarchy. See ZoLLMANN, American Civil Church Law, 77 
CoLuMBIA UNIVERSITY STUDIES IN History, Economics, AND PuBLic Law Ch. 7 
(1917). 

47 Frequently, the laws of a denomination will provide that property of a 
member unit which attempts to withdraw will revert to the judicatory immediately 
superior. For instance, By-Law 16 of the Evangelical and Reformed Church 
provides that “If a Congregation or a Synod withdraws from the jurisdiction of 
the Evangelical and Reformed Church, the property of said congregation or 
Synod shall revert to the charge and control of the Judicatory immediately above, 
in the case of a congregation to the Synod, and of a Synod to the General Synod.” 
THE CONSTITUTION AND By-LAWS OF THE EVANGELICAL AND REFORMED CHURCH, as 
amended, 1956. Denominational executives have expressed dissatisfaction with 
such provisions, because “in litigation based on such a clause, even though a 
denomination can sustain its claim, it usually wins nothing more than an empty 
building.” Letter from Rev. James E. Wagner, President, Evangelical and 
Reformed Church, dated March 2, 1959. The letter states also that present merger 
efforts are proceeding with the intention of discarding any such reversion clauses. 

48 See infra at 529. 
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decision is that not only was the New York statute, or any like it, invalid, 
but that courts must accept as final the adjudication of the highest 
ecclesiastical tribunal. As the Court phrased it:*® 
Ours is a government which by the “law of its being” 
allows no statute, state or national that prohibits the free exer- 

cise of religion. There are occasions when civil courts must 

draw lines between the responsibilities of church and state for 

the disposition or use of property. Even in those cases when 

the property right follows as an incident from decisions of the 

church custom or law on ecclesiastical issues, the church rule 

controls. This under our Constitution necessarily follows in 
order that there may be free exercise of religion. 

There are difficulties here especially with the Court’s attitude on 
the Constitutional imperative. If the decision is read in the perspective 
of early cases involving church property disputes, it becomes clear that 
there is in it a considerable change from previous cases. In the first 
place, the Watson v. Jones case above discussed was not one on consti- 
tutional law. Further, without any suggestion of a constitutional in- 
fraction, jurisdictions have in the past required reconciliation of church 
discords by democratic process. This was true, for example in Penn- 
sylvania.°? While at first blush this may not appear inconsistent with the 
present ruling, in fact such decisions or statutes would seem now on 
constitutional analysis foreclosed, for to require disposition of a church 
dispute by any legislatively prescribed process would be to deny validity 
to a decree of an ecclesiastical tribunal attained through the decisional 
process established by the custom or law of a given church society. 





49 344 U.S. at 120-21. 

50 The Supreme Court admitted this: “The opinion [of Watson v. Jones] 
did not turn on either the establishment or the prohibition of the free exercise of 
religion.” 344 U.S. at 110. 

51 Act of April 26, 1855, P.L. 328, Sec. 7: “. . . property . . . bequeathed, 
devised or conveyed ... for the use of any church, congregation, or religious 
society . . . shall not be otherwise taken and held or enure, than subject to the 
control and disposition of the lay members . . . according to the rules . . . of the 
religious society shall belong. . . .” Repeated by Act of June 20, 1935, P.L. 353, 
sec. 1, which was held constitutional in Canovaro vy. Brothers of Order of Hermits 
of St. Augustine, 326 Pa. 76, 191 Atl. 140 (1937), and Post v. Dougherty, 326 Pa. 
97, 191 Atl. 151 (1937), noted in 4 U. Pitt. L. Rev. 76 (1937). The 1855 statute 
was in essence a codification of the common law decision in Maceirinas v. Chesna, 
299 Pa. 70, 149 Atl. 94 (1930). See also Mazaika v. Krauczunas, 233 Pa. 138, 
81 Atl. 938 (1911) where the court declared against public policy a resolution of 
a congregation that the Roman Catholic bishop hold all property in conformance 
with the laws and usages of the Roman Catholic Church. 

52 Christian theology teaches that the authority of the Church proceeds from 
the Triune God. But Christian communions differ in the conceptions of how 
authority is expressed in organizational policy. Roman Catholic theology denies 
to the laity any authority in the discipline or structure of the church. Evangelical 
Lutheran theology puts less stress on outward form, so that the world’s Lutheran 
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Other instances may be recalled to demonstrate that civil courts did not 
deem themselves constitutionally incapable of adjudicating church dis- 
putes, even when ecclesiastical tribunals had spoken. Classic examples 
are the cases which cavalierly refused to apply the rules of Watson v. 
Jones ™ 

As lawyers well know, the Constitution and what it meant in 1787 
has before been altered at the hands of Supreme Court justices. There- 
fore the preceding criticism for all its validity is rendered somewhat 
paralytic by precedent. But the court of 1953 had earlier opportunities 
to reflect upon its concept of religious liberty, of separation of church 
and state, and it might be well to recall them to test the Court’s 
consistency. 

The sweeping decision, and one which caused rumblings of many 
sorts was McCollum v. Bd. of Educ.** It will be remembered that 
there the Court ruled unconstitutional the utilization of [Illinois tax- 
supported public school buildings to enable groups to give religious in- 
struction to public school pupils. Justice Black reiterated his earlier 
stand” that neither state nor the federal government could establish a 
church or pass laws which aid one religion, all religions, or prefer one 
over the other. Jefferson’s “wall of separation” metaphor was invoked, 
indeed was exceedingly taxed when Justice Frankfurter added that 
“‘[s]eparation means separation,” “eternal separation,” clear, distinct, 
not that of a “fine line easily overstepped.”””® 

Nobody seems quite sure what all is meant by the McCollum words. 
The point to observe here is that it was very prophylactic in tone. What- 
ever may be said of the historical justification for its exaggerated 
position—and there is considerable evidence that the framers of the 
Constitution did not mean all of that®’—it nevertheless is what the 


bodies are variously structured. Extremely opposed to the Roman Church’s position 
is that of the Baptists, who regard autonomy and self-determination as alone 
theologically correct. 

53 See, ¢.g., Watson v. Garvin, 54 Mo. 353 (1873); Olear v. Haniak, 235 
Mo. App. 299, 731 S.W.2d 375 (1939); Kreker v. Shirey, 163 Pa. 534, 30 Atl. 
440 (1894). The Court limited Watson v. Jones a few years later when it said 
an obvious usurper in ecclesiastical office would not be permitted to contro! church 
property. Bouldin v. Alexander, 82 U.S. (15 Wall.) 131 (1872). 

54 Illinois ex rel. McCollum v. Board of Educ., 333 U.S. 203 (1948). 

55 Everson v. Board of Educ., 330 U.S. 1 (1947). This and the McCollum 
case, supra note 54, have received endless comment, and there is no intention here 
to add another. Among the better reflections on the cases are those in a symposium 
on Religion and the State, 14 LAw & CoNTEMP. Pros. (1949). 

56 The full quotation is: “Separation means separation, not something less. 
Jefferson’s metaphor in describing the relation between Church and State speaks 
of a ‘wall of separation,’ not of a fine line easily overstepped. . . . ‘The great 
American principle of eternal separation’. . . is one of the vital reliances of our 
Constitutional system for assuring unities among our people stronger than our 
diversities.” 333 U.S. at 231. 

57 Professor Edward S. Corwin has given a short and incisive comment on 
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Court in its exegesis said is the thrust of the concept of religious liberty 
under our political system. On the other hand, and in the context of 
the same principle, Kedroff, as broadly construed, gives religious societies 
an institutional liberty, an autonomy in limited but important fields. It 
is a sovereignty clothed with constitutional sanctity, beyond the reach of 
state activities by a religious society.°* One may be excused if the in- 
consistency confounds, for in the name of separation, it is a gigantic 
leap with a bundle of aid. In view of the overly platitudinous character 
of the McCollum decision, perhaps the incongruity is not surprising. 


Without disparaging critical intent, it is observed that the Kedroff 
reasoning as a legal principle is of inestimable value to churches as such, 
especially those organized centrally. Conjointly, it is accommodating to 
certain extensions of the Christian theological position that the Church 
looks to Christ, not to the state, for authority for its existence. The 
Church as the communio sanctorum, does, according to Christian dia- 
lectics, exist despite the state.°® But when this dogma is thrust into the 
arena of practical political issues of jurisdiction, as between an organized 
church and the state, there is no common agreement as to what the 
precise position of a church is. Church authority is spoken of as two- 
fold: to teach® and to govern.®' The latter is its authority of juris- 
diction encompassing its members who are by it to be governed in the 
interest of the Church. Some Christian bodies through their emphasis 
on this function and favored by the political culture of the time, have 
erected detailed legal systems. 


Now of course to say that the Church has a governing authority 
or office does not mean much until certain concrete issues are met. As 
a statement of a principle it is sufficiently vague so as to be susceptible 
of yanishing into political nothingness. If when translated into practical 
meaning for practical men it signifies that the state has no jurisdiction 
over disputes between members of an organized church, or over conflicts 


the Court’s characterization of the concept of separation of church and state as 
applied to state governments through judicial interpretation of the fourteenth 
amendment, in the Supremt Court as National School Board, 14 Law & CONTEMP. 
Pros. 3 (1949). 

58 The Court conceded that “legislative power to punish subversive action 
cannot be doubted.” 344 U.S. 109. In view of the preemption conflict existing over 
state and federal espionage laws, however, the Court’s concession is not neces- 
sarily very meaningful. See, ¢.g., Pennsylvania v. Nelson, 350 U.S. 497 (1956), 
and Collings, Criminal Law and Administration, 1957 ANNUAL SURVEY OF 
AMERICAN LAw 93, 94. 

59 As an historical organization, the Church is subject to secular law. But 
as a total organism, it is the body of Christ (Ephesians 1: 23) which, though 
persecuted, exists without authority from the state. An excellent discussion of “The 
Church and the Forces of History” appears in ELERT, THE CHRISTIAN ETHOS, ch. 10, 
(1957) translated from the German, Das Christliche Ethos (1949). 

60 Matthew 28: 19. 

61 Matthew 18: 18. 
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between the members of a church and the church itself, or that the 
jurisdiction of the state is simply to formalize (“to apply”) the decisions 
of an ecclesiastical tribunal, then clearly competition with state politi- 
cal authority is implicated. To such hermeneutics, the accommodating 
merits of the Supreme Court Kedroff decision are patent. 


That the decision is suitable for church purposes is not in itself 
improper. On the contrary, and the law in this country has been no 
barrier to orderly church administration. Allow one more observation 
to be made, however. If the authority of a church tribunal is from its 
members, presumably the source of the authority can revoke, modify, 
or otherwise affect it. Such governing power proceeds from consent, 
and as such would justify a civil court’s enforcement of church decrees 
on contractual grounds. Voluntarily associated persons ought to be able 
to set forth the rules which govern them in their organization. If, 
however, the authority asserted by the ecclesiastical powers is dependent 
on an alleged commission from Divinity exclusive of lay expression,™ 








62 This jurisdictional approach is suggested in a series of articles, titled 
Separation of Church and State in Restatement of Inter-Church-and-State Common 
Law, appearing in 5 Jurist 73 (1945), 6 JuRisr 503 (1946), and 7 Jurist 259 
(1947). The authors, writing in the publication of the School of Canon Law of 
the Catholic University of America, advocate a conflicts of laws approach to 
cases where church law and civil law are on a given issue different. Therefore, 
in a civil action which would involve, let us say, a Roman Catholic party or 
parties, the civil court would apply the law of the Roman Catholic Church, 
looking to the canon law of that denomination. In criticizing the decisions of the 
Supreme Court which have declared unconstitutional statutes making it an offense 
for one peddling religious wares to refuse to leave the private premises upon the 
request of the owner, the authors maintain that the Jehovah’s Witness legislature 
could not impose duties on members of other religious bodies, for lack of juris- 
diction. Therefore, the authors state that the decision that Jehovah’s Witnesses 
have the right under religious liberty to go on the property of others to preach or 
play records is incorrect. (See Grace Marsh v. Alabama, 326 U.S. 501 (1946). 
The property being a company owned town.) Similarly, the authors go on, “if 
priests of the Roman Catholic Church entered upon the land of another for the 
purpose of exercising their religion by administering spiritual goods, and ob- 
jections were made thereto by the State or individual citizens, resulting in court 
proceedings, secular courts could not look to the so-called ‘freedom of religion’ 
clause of the first amendment to determine whether or not the priests had the 
right so to do. Secular courts would first have to look to the Codex Iuris Canonici, 
the law of the (Roman) Church, to discover what rights had been conferred and 
what duties imposed, in these respects, by the Church; and, secondly, would have 
to determine whether or not the State will recognize the asserted rights as valid, 
under the principles of Inter-Church-and-State Common Law.” 6 JuRIsT at 519. 

63 It is not being suggested that the authority of the Church proceeds from 
its members. As a revealed religion, Christianity depends upon Revelation for its 
doctrine and authority. However, most theologians agree that doctrinal issues are 
of unequal significance. One obvious area is how church government is manifested 
over the temporal assets of the churches. There is nothing inconsistent with the 
principle that Church authority to govern its property, though of Divine com- 
mission, may be exercised in response to legitimate desires of its members, and 
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the power is theoretically free-wielding, limited only by divine law 
(which in turn is defined by the ecclesiastical authority) and potentially 
insulated from the demands and desires of those affected by the exercise 
of that authority. Under the broad interpretation of the Kedroff ruling, 
a state would be powerless to respond to misgivings which its citizens 
may have after reflecting on the potentials of this theorem. 

Another point to note is that no exigencies of the case drove the 
Court into the corner of illogic. By choice or quite unwittingly it alone 
was responsible, for an excellent foundation avoiding inconsistent con- 
sequences under the religious liberty principles of previous decisions was 
available. In the opening sentence of his concurring opinion, Justice 
Frankfurter remarked that “a legislature would not have the power 
merely because the property belongs to a church” to “displace the 
judicial process and decide a particular controversy affecting property” 
so as to decree that one party rather than the other “owns it or is 
entitled to its possession.”* Of course. It is not the job of the legis- 
lature to determine a litigious issue by statute, let alone by one which 
transfers property. Once the Court took the position that Article 5-C 
“transferred” ownership from one party to another, enough was said to 
* without getting into the murky waters of re- 
ligious freedom. To this the only apparent counter argument would 
have been that no “transfer” took place, that the statute only “con- 
tinued” the property in the previous owners; but this was precisely the 
position which the Court rejected by concluding that there was a 
transfer. Some would hope that when bases other than religious free- 
dom are available, the latter would be by-passed, to take its turn when 
others fail. 


condemn the statute, 


indeed this is the approach of, for instance, the presbyterian form of church 
government. The Roman Church rules out a representative government by 
believing its priesthood as alone commissioned with authority. See CATHOLIC 
EncycLopepiA, Title Church (1908). 

64 344 U.S. 94, 121. 

65 Cases involving descent of property have frequently said that a legislature 
has no power to transfer 4 vested property interest from one to another. This is 
a due process concept under the state and federal constitutions, and, though com- 
plex and with many ramifications, it would seem to have been useful in the context 
of the Kedroff case. Schumacker v. Chapin, 228 S.C. 77, 88 S.E.2d 874 (1955); 
Muldow v. Caldwell, 173 S.C. 243, 175 S.E. 501 (1934). “It seems to us that a 
statute which declares in terms, and without more, that the full and exclusive use 
of a described piece of land, which is now in A., shall be and is hereby vested in 
B., would, if effectual, deprive A. of his property without due process of law, 
within the meaning of the constitutional provision.” Davidson v. New Orleans, 
96 U.S. 97, 102 (1877). 

66 It has been held constitutional to repeal a statute which required church 
property to be held subject to the control of its members in favor of an act 
requiring it to be held according to the rules of the church, even if the rules vest 
complete control in church hierarchy, the argument being that under the repealed 
statute no property rights vested in the members. Canovaro v. Brothers of Order 
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VII 


When the Kedroff case was back in the Court of Appeals of 
New York, a decision®** was handed down which in some measure 
diluted the impact of the Supreme Court reasoning. It has been ob- 
served on an earlier page® that the initial New York Court of Appeals 
rationale bottomed itself on Article 5-C, but that the court acknowl- 
edged a common law approach also to be available. That recognition 
assumed importance at this juncture, for after examining and deter- 
mining what it considerd to be the scope and effect of the Supreme 
Court decision the court invoked the aid of its previous analysis. The 
Supreme Court, it said, resolved nothing beyond the constitutionality 
of Article 5-C, for its decision “repeatedly returned to the theme that 
the statute in question . . . was beyond the legislative power of the 
state of New York and violated the Constitution rule against prohibition 
of the free exercise of religion.”®® From this perspective of the Supreme 
Court ruling, it was a simple step for the court to reject the idea that 
Watson v. Jones had been elevated to constitutional status, and to 
argue :”° 

Whatever other limitations have been or will be placed 
upon the rule of Watson v. Jones, there is one basic qualifi- 
cation to its application. That is that the highest church 
authority or tribunal, whose decision is to be accorded final 

and conclusive effect, must in truth and fact be capable of 

functioning freely with its activities directed by churchmen in 

the interests of the church and in accordance with the organic 

law of the church. In other words, where a property right 

turns upon a decision of the church authority, the civil court 

is under a duty, if such issue is raised, to ascertain whether 

the purported authority is duly constituted and functioning. 

The court is not required, without investigation and in un- 

questioning obedience to a legal formula, to give conclusive 

effect to the determinations of any group which purports to 
exercise authority, particularly as against the contention that 

the claimed authority is being subverted to secular and 

irreligious ends. 


This argument is couched in terms of ascertaining whether the property 





of Hermits of St. Augustine, 326 Pa. 76, 191 Atl. 140 (1937) (see note 51 supra). 
With the cathedral title in the corporation, who had a “vested” interest? The 
church as such? Or its members? Or neither, so that the corporation could control 
its use, and the statute could be read as not affecting any vested interests? 

67 306 N.Y. 38, 114 N.E.2d 197 (1953). 

68 Supra, page 523. 

69 306 N.Y. 38, 49, 114 N.E.2d 197, 203 (1953). 

70 Jd. at 51, 114 N.E.2d at 204. 
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is being administered properly in accordance with the terms of a trust.” 


The New York court was not unanimous, In dissent it was said 
that the Supreme Court did make the rule of Watson v. Jones one of 
constitutional dignity, and that it meant simply this: 

. that, as to a subordinate body of a general church 
organization the civil courts must accept, as finally binding, 

the decisions of the supreme judicatory of the general organ- 

ization in all matters of discipline or belief, or ecclesiastical 

custom or law. Since, said the Supreme Court in its opinion 

in our case, the Russian Orthodox Church is hierarchical in 

government, the power to appoint, and the choice of, its arch- 

bishops is a matter of ecclesiastical government, as is the right 

of that appointee, as such, to occupy the cathedral. Therefore, 

the question sought to be litigated in this suit was one with 

which the civil courts had nothing whatever to do. Any state 

interference with such choice of a prelate, or such occupancy, 
would be violative of freedom of religion under the Federal 

Constitution. 

The split at this point is crucial, for the equivocation it created is 
currently the single most important ingredient in the law of this area, 
It is conjecture to argue the correctness of either position, but the 
argument’s resolution is decisive. If the dissent reflects more accurately 
what the Supreme Court intended, a throng of cases goes by the way- 
side. And there is strong support for the dissent, both in the Supreme 
Court’s own words™ and from the general agreement among com- 





71 Courts frequently talk in terms of trust law, though in fact a gift to a 
church for its general purposes does not create a technical trust. 4 ScoTT oN 
Trusts § 348.1 (2d ed. 1956). This leads to difficulties which the majority here 
overlook. When the majority says that the court will look to see who of the 
parties is carrying out the purposes of the trust it is assuming a jurisdiction which 
is expansive if the court is willing to analyze doctrine, but which is very narrow 
if it allows the highest tribunal of a church to decide the “trust purposes.” 
Acknowledgment and submission to church superiors is central to the theology of 
hierarchical churches of the Roman Catholic and Eastern types. It is not the 
privilege of the laity or inferior clergy to question the legitimacy of the highest 
official, though there is a means to remove even an infallible hierarch. Should a 
civil court presume, then, to litigate the legality of an occupancy even of the 
highest office? The court of appeals majority clearly answers this affirmatively, 
putting it in terms of trust inquiry. To the writer, this is the only proper ap- 
proach, but it must be stated that it operates as a limitation on the Watson rule 
as handled by the Supreme Court in the Kedroff decision. Some of the authority 
cited by the New York court to support its trust rationale is not precisely on 
point, because faithfulness to trust purposes was predicated on conformity to 
denominational positions set by the church authorities, not by the court. E£.g., 
Westminster Presbyterian Church of West Twenty Third Street v. Trustees of 
Presbytery of New York, 211 N.Y. 214, 105 N.E. 199 (1914). 

72 306 N.Y. at 55, 114 N.E.2d at 207. 

73 “Freedom to select the clergy, where no improper methods of choice are 
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mentators"* 


that the court of appeals cavalierly refused to follow the 
Supreme Court, circumventing its directions by an unwarranted shift 
to its common law basis. 

To this writer, the majority’s reasoning is completely proper, and 
alone acceptable. Influenced perhaps by this disposition, my next remarks 
may assume too much, but the speculation merits notation. 

Shortly after the second court of appeals decision, there was a 
denial of certiorari by the Supreme Court in a case interesting because 
of its factual kinship to the Kedroff pattern. Though lawyers are told 
not to ascertain a court’s position from its refusal to set a case down 
for argument, most will admit there is often prophetic insight in taking 
notice of it. In mind is Romanian Orthodox Missionary Episcopate v. 
Trutza.”* These are the facts. From 1929 adherents of the Eastern 
Orthodox Church were operating under the title of Romanian Ortho- 
dox Missionary Episcopate of America. When the church was estab- 
lished in this country it had the power to elect its own bishop, a power 
delineated in by-laws adopted in 1932.%° The Holy Synod of Romania 
endorsed this power by sending a bishop requested by the American 
church in 1935. This bishop, named Morusca, led the American church 
into adopting new by-laws providing that the selection of a bishop would 
be made by the Holy Synod in Bucharest, whose Patriarch would per- 
form the rite of consecration. These 1936 by-laws also read that “The 
Holy Synod of the Romanian Orthodox Church is the most supreme 
authority pertaining *> spiritual and canonical matters of whatever 
nature they may be... .”%7 As events leading to World War IT gained 
momentum, Morusca returned to Romania, and not until] 1947 was 
there again a resident bishop in this country. In that year, the Romania 
government informed the American church that one Nica was being 
dispatched, and that he was to be accepted. But Nica was persona non 








proven, we think, must now be said to have federal constitutional protection as a 
part of the free exercise of religion against state interference.” 344 U.S. 94, 116. 

74 E.g., “The court has taken a realistic view in a delicate situation and 
justified it by a rather tenuous distinction between accepting a church authority’s 
decision and determining that authority’s freedom to act in the church’s interest. 
However, the result, the judicial appointment of a church leader, violates the 
basic American belief in separation of church and state and appears to be ex- 
pressly forbidden by the Supreme Court’s prior decision.” 3 BuFFALo L. Rev. 159 
(1954). See also, Note, 102 U. Pa. L. Rev. 405 (1954). “By allowing impeachment 
of the Patriarch’s decision upon a finding that it was motivated by a subservience 
to secular ends, the court has made an unwarranted exception to the Watson rule.” 
54 CoLum., L. Rev. 435, 438 (1954). 

75120 F. Supp. 183 (N.D. Ohio 1952), aff'd, 205 F.2d 107 (6th Cir. 1953), 
cert den., 346 U.S. 915 (1953). 

76 These provided that the Romanian Orthodox Church in the United States 
and Canada “forms an autonomous missionary episcopate maintaining spiritual 
and canonical unity with the Holy Synod of the Romanian Orthodox Church and 
organic alliance with the Romanian Orthodox Patriarchate.” 205 F.2d at 109. 

77 205 F.2d at 109. 
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grata, and the American episcopate was non-receptive. Therefore, it, 
like its Russian brethren of the Eastern Confession had done three 
decades and three years before, sought to break fellowship.7* There 
was a meeting to restore the 1932 by-law permitting home rule. To 
this end a resolution was adopted, and reinstatement took effect in 1948. 
Since the American episcopate continued in possession, this action in 
ejectment was brought by the Romanian appointee. It was he who 
claimed to represent the true church, for acts declaratory of spiritual 
and organizational autonomy were acts of secession, heretical, and in- 
tolerable under church discipline. Similar to Kedroff and its sur- 
rounding circumstances? Indeed. And authority for the contention that 
the selection of the Romanian Holy Synod—highest church judicatory— 
was binding on the civil courts, was grounded in Watson v. Jones and 
the Kedroff cases. But the argument got nowhere with either the 
district court or the court of appeals, the latter saying: 

While the cited holdings state the general law upon the 
subject, we do not discuss them in detail because we think 
they do not govern the present controversy. In the Kedroff 
case, which was announced after the instant case was decided 
in the District Court, the Supreme Court held that legislation 
which determines in a hierarchical church the ecclesiastical 
administration or appointment of the clergy, or transfers con- 
trol of churches from one group to another, interferes with 
the free exercise of religion contrary to the Constitution. 
Here no ordinance, statute or congressional enactment is in- 
volved. This is not a case of legislation claimed to be violative 
of the First Amendment to the Constitution of the United 
States. It is a controversy between the American and 
Canadian church group and the Communistic government in 
Romania working through the hierarchy, 

This eminently intelligent decision recognized the framework 
within which this case arose, namely that a faithful group of believers 





— a 





78It has been suggested that it was a strategic error for the American 
Church to retain its recognition of the spiritual authority of the Moscow Patriarch, 
28 Notre Dame Law. 398 (1953). This suggestion is probably correct, especially 
in view of the latest disposition of the case in the supreme court of New York. 
St. Nicholas Cathedral of the Russian Orthodox Church of North America v. 
Kreshik 9 Misc. 2d 1069, 166 N.Y.S.2d 245 (1957). That decision was on the 
common law ground, and went in favor of the Russian afhliates. However, under 
the broad reading of the Supreme Court’s opinion, in connection with which the 
above suggestion was made, the point is erroneous, for if under the opinion 
property could not be carried away by those discarding an organizational hier- 
archy, their impotence could not be vitalized by throwing off the spiritual authority 
also. Two wrongs do not make a right. This Romanian church case is, therefore, 
not distinguishable on the point that the American church withdrew recognition 
of both organizational and spiritual obedience. 

79 205 F.2d at 110. 
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found themselves dealing not with the Holy Synod, but with a political 
figure of the home church. There are undertones of an invalid consent 
ab initio to the rule of the Romanian see, especially when the court 
talks of the American Episcopate’s “[discovery] that the controlling 
and principal party to the agreement of 1935-1936 [recognizing the 
authority of the Holy Synod to appoint a bishop] was totally different 
from the one with which it thought it had been dealing.”®° By talking 
in these terms, the possibility of a revocation of the “contract” and 
return to the status guo ante was obvious, and may be read as the 
rationale of the court. 

Nevertheless, the court did, as the quotation above shows, specifi- 
cally distinguish these facts from those in Kedroff on the absence of 
any state legislative provision. And that is the important point, for if 
the Supreme Court was dissatisfied with the ingenuity displayed by the 
New York court in circumventing the former’s Kedroff ruling, here 
was an excellent opportunity to speak. Presumably the Court knew 
what had transpired in Albany, for the court of appeals had displayed 
its deftness in July of 1953, almost a half year before the Supreme 
Court turned down a hearing of the Trutza case.*" 

Not surprisingly the court made a comment on religious freedom 
and the protection given it by the Kedroff decision. A very interesting 
comment, too, for it is essentially a quotation from the Kedroff decision 
which, when transported into the context of this case, gives a considera- 
bly changed emphasis to the point made. The court remarked :** 

We also think that this conclusion is in accord with the spirit, 

if not with the letter, of the Kedroff case, which declares 

that freedom to select the clergy, where no improper methods 

of choice are proven . . . must now be said to have federal 

constitutional protection as a part of the free exercise of re- 

ligion against the interference of an individual American 
state, we think it should be equally true as to protection 
against the domination and interference of a foreign state. 

Notice the words “no improper methods.” What are their impli- 
cations? At least if there is evidence of a foreign state interference, 
“freedom of religion” here appears directed at the freedom of the 
communion of members to choose their clergy, and not the freedom 
of the church qua church to make the choice, an exceedingly different 
variation on the same theme. This emphasis did not appear in the 
Kedroff decision, principally because the unconstitutionality of a statute 
was involved, but also due to the imprecision of the Court’s remarks 
addressed to the obligation of a civil court to follow the decree of a 





80 205 F.2d at 112. 
81 The denial of certiorari, 346 U.S. 915, was on December 14, 1953. The 
second court of appeals ruling from New York, circumventing the Supreme Court 
decision, came down on July 14, 1953, 306 N.Y. 38, 114 N.E.2d 197. 
82 205 F.2d at 112. 
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church judicatory. What else may fail to meet the test of a proper 
method is for speculation, with adherence to proper procedure coming 
instantly to mind. The point is, there is a loophole here which can 
permit a civil court to avoid being a mere rubber stamp when exigencies 
so merit. 

Again, though emphasizing that denial of certiorari is all that there 
is to go on, it may be that the scope of the Kedroff decision in the 
Supreme Court is more aligned with what the New York Court of 
Appeals said it was than with the contextual implications of its own 
words, 


VIII 


From the preceding, it is clear that any thinking that the Kedroff 
decision overthrew an extended history of cases in American courts 
should not too soon be crystallized. My own judgment is that the 
handling of church dispute cases in the courts has been affected very 
little. True, the Court’s decision does appear to paralyze remedies 
through the legislature; but that is not where relief is sought anyway. 
It is to courts that these squabbles come for resolution, and by and large 
American courts have handled them very successfully and intelligently. 

To understand judicial treatment of these cases, searching must 
penetrate considerably beyond the monotonously reiterated statements 
that courts will not hear purely religious issues, or that a state may not 
extend preferential or even nondiscriminatory aid, or that a given fact 
violates the precept of religious freedom. These high level abstractions 
are at best inept guides for setting the standard of conduct an organ of 
government may or may not pursue. This is not to say that nothing of 
value springs from their use. Surely it is true that they characterize a 
point of departure, a framework within which to operate, which is 
considerably more comfortable than jumping off from a premise pre- 
scribing an affirmative governmental duty to aid religion, In the final 
analysis, government even in this country traditionally has, as it must, 
rendered some services. Incorporation statutes for religious societies are 
excellent examples, and it would be stretching a principle to rediculous 
limits to declare them unconstitutional,** 

Whatever may be said of the platitudinous language of the courts, 
one thing is certain. Through the decades, there has been a slow but 
certain trend for courts more and more to rely on the decision of the 
proper church judicatory. The disposition of a civil court merely to 
formalize a church tribunal’s decision is greater or less depending upon 
the context out of which the dispute arises. The presence of a property 
interest is not by any means the sure guide it is said to be. 





83 Only under the constitutions of Virginia and West Virginia, are the 
legislatures not permitted to grant a charter of incorporation to a religious body. 
Va. Const. art. IV, § 59. W.Va. Const. art. VI, § 47. 
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It is fitting and proper for civil courts to be reluctant to adjudicate 
controversies of a religious nature, and the propriety of this disposition 
increases if the given fact pattern does not involve a property interest. 
American law knows no theological orthodoxy, and it is beyond the 
competence of a court to determine the verity of any religious dogma. 
Among the myriad of church cases, a relatively small proportion appear 
from their facts not to involve property rights, or at least alleged 
property rights. One such area is, for example, the pretension on the 
part of a member that it has a right to determine when church sacra- 
ments ought to be administered to it. The courts have not had too many 
opportunities to speak on this precise point, but where the cases have 
arisen, they are clear that the administration of church sacraments is a 
prerogative of the proper cleric to decide; it is his authority to give or 
withhold. The clearest and most outstanding case to this effect came 
from Massachusetts. The court was explicit in denying relief, even 
stating that the priest’s denunciation of the member as a public sinner, 
so long as made in the privacy of church business, was not actionable. 

Contractual consent was the basis of the Massachusetts court’s 
decision. However there are difficulties in talking in terms of contract. 
Membership in a church often comes by baptism, at which time a 
person if it is infant baptism ought not in civil courts to be talked of as 
having contracted. Even the renewal of the baptismal vow at confir- 
mation is at a time in most persons lives when they are not in their 
majority, not legally capable of contracting. This is a minor objection, 
unless the basis of a decision is solely contractual. Sufficient as a reason 
should be the nature of a voluntary religious association, for it must be 
the function of the appointed clergy to determine the right to church 
sacraments, They are the primary property of the Christian Church, 
as are the religious rites of any faith. Policy considerations would direct 
that the proper church clerics or officials decide their use, for it is 
patently arguable that if the spiritual accouterments of participating 
in a church sacrament or other spiritual rights of membership are of 
such interest to the complainant member, its remedy is the sequence of 
contrition and remission, not the civil courts. 


Frequent cases of membership also appear, As an isolated issue, 
this, too, should be solely in the dominion of proper church officials. 
Voluntary association presumably means voluntary, and not coerced 
membership. There is a pervasive legal concept that another has no 
legal right to membership in a private group, and this concept, what- 
ever may be said of its deterioration in other areas, is zealously re- 
spected in religious society cases. Here again, arguments in terms of 
contracting to accept the rules of the society are subject to the objection 
that the incoming member does not think seriously, if at all, along these 





84 Carter v. Papineau, 222 Mass. 464, 111 N.E. 358 (1916). 
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lines.” It is an unnecessary if not in some instances improper application 
of contractual concepts. Absent any property interest, the properly exe- 
cuted action of the church body should be final,®* and that is generally 
the attitude of American courts, 

Notice the use of the adverb “properly” in the preceding sentence. 
This raises the question, should the civil court concern itself with the 
procedural integrity of an expulsion? Courts have answered this both 
ways. Curiously, here would appear to be a more appropriate place for 
the application of contract principles, and yet many courts which refuse 
jurisdiction to give relief, because of the consent a member is said to 
have given in joining a religious society, fail to take the next step of 
enforcing the rights received to make his consent binding.** The least 
that might be demanded is that religious societies adhere to their pre- 
scribed methods for effectuating an expulsion. However, the standards 
frequently lack precision, and in the context of such a pattern courts 
have enforced their notions of due process without achieving desirable 
results. An enthymeme of these cases is that the court conceives 





85 Hendryx v. People’s United Church, 42 Wash. 336, 84 Pac. 1123 (1906), 
in which the court remarked, in the context of a case protecting expelled members, 
that persons joining a church should not be held too closely to a knowledge of its 
arbitrary rules of procedure in expulsion and other matters. It makes sense how- 
ever, to speak in contract terms when referring to ministers or priests. “The 
minister, in legal point of view, is a voluntary member of the association to which 
he belongs. The position is not forced upon him, he seeks it. He accepts it, with 
all its burdens and consequences; with all the rules and laws, and canons then 
subsisting, or to be made by competent authority; and can, at pleasure and with 
impunity, abandon it.’’ Chase v. Cheney, 58 Ill. 509, 533-34 (1871). 

86 The following have been held not to be property interests: Membership, 
Mt. Olive Primitive Baptist Church v. Patrick, 252 Ala. 672, 42 So. 2d 617 (1949) 
(a person no matter how dissatisfied cannot invoke the supervisory power of a 
civil court so long as no civil right is involved, membership not being such) ; 
Waller v. Howell, 20 Misc. 236, 45 N.Y.Supp. 790 (1897); cf. Galton v. Nesson, 
201 Mass. 534, 88 N.E. 2 (1909) (membership in the corporation is a civil right 
because representing ownership). Support and salary, State v. Holy Roman 
Apostolic Catholic Church, 183 Mo. App. 190, 170 S.W. 396 (1914); Baxter v. 
McDonnell, 155 N.Y. 83, 49 N.E. 667 (1898); contra, Kaminski v. Hoynak, 373 
Pa. 194, 95 A.2d 548 (1953). Right to continue as priest or pastor, Coleman v. 
Swanson, 293 Ill. App. 622, 11 N.E.2d 840 (1938); King v. Smith, 106 Kan. 624, 
189 Pac. 147 (1920); Bonacum v. Murphy, 71 Neb. 463, 104 N.W. 180 (1905) 
(court will not look into regularity of proceedings dismissing Roman Catholic 
bishop) ; contra, Slaughter v. Dempsey, 71 Cal. App. 396, 162 P.2d 843 (1945) 
(contract term of three months notice enforceable) ; cf., Free Will Baptist Church 
v. Franklin, 148 Fla. 277, 4 So. 2d 390 (1941) (court will act only in case of a 
showing of “fraud, collusion, or arbitrariness” of ecclesiastical decision). Burial 
rights, McQuire v. St. Patrick’s Cathedral, 54 Hun. 207, 7 N.Y.Supp. 345 (1889). 

87 This inconsistency may also be found in a single opinion. A court may 
talk in terms of submission to ecclesiastical jurisdiction of a church as a condition 
of membership, and at the same time ignore what those conditions may have been 
when the membership was assumed. Stewart v. Jarriel, 206 Ga. 855, 59 S.E.2d 
368 (1950). 
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membership per se a civil right within the protection of the courts,** 
that for jurisdiction to be exercised a property right need not first be 
established. 

To illustrate, a recent case*® from Ohio presented the following 
fact pattern. The constitution of the congregation provided that mem- 
bers could be expelled for “gross sin and failure to repent thereof” and 
that a “fair and impartial investigation and trial” would first be had 
“according to Matthew 18:15-17.” This is the Biblical exhortation that 
“if thy brother shall trespass against thee, go and tell him his fault be- 
tween thee and him alone: if he shall hear thee thou has gained thy 
brother. But if he will not hear thee, then take with thee one or two 
more, that in the mouth of two or three witnesses every word may be 
established. And if he shall neglect to hear them, tell it unto the 
Church; but if he neglect to hear the Church, let him be unto thee as 
a heathen man and a publican.” On several occasions the pastor and 
deacons of the church called on the complainant, and upon her repeated 
refusal to renew church attendance, she was dismissed. The exegetical 
insight of the court must have been rare, for it deemed itself competent 
to say that the visits of pastor and deacon, together with their formal 
expulsion at a properly constituted meeting were not in compliance with 
this Biblically oriented constitutional prescription of the congregation. 

The court spoke of the discharge as being arbitrary. But was it? 
A good deal of effort failed to get the expelled interested in church 
affairs and worship, and on her reticence, indeed her sheer refusal, the 
hand of fellowship was withdrawn, There was no evidence of a con- 
niving to get rid of thé plaintiff’; membership, and what the church 
officials did seemed quite consonant with its constitutional directive. By 
notice and opportunity for a hearing the court seemed to mean but one 





88 See Chafee, The Internal Affairs of Associations Not for Profit, 43 Harv. 
L. Rev. 993 (1930). Professor Chafee wrote that “excommunication from a church 
means loss of the opportunity to worship God in familiar surroundings with a 
cherished ritual, and inflicts upon the devout believer loneliness of spirit and 
perhaps the dread of eternal damnation. In comparison with such emotional 
deprivations, mere losses of property often appear trivial. It would seem natural 
that courts of equity should consider the desirability of remedying such injuries 
to personalities. ...”’ Id. at 998. Conceding that there are occasions where ex- 
pulsions appeared to have been unjust (¢.g., Moss Point Baptist Church v. Dees, 
17 So. 1 (Miss. 1895)). Expelled member had donated most of the labor and 
money to construct the church, and was then dismissed by nine of fifty members 
under a preconceived plan.), the instances are rare, and usually contain facts 
sufficient for redress on independent grounds. Professor Chafee’s argument ignores 
the avenue of contrition and repentence—doctrines not to be ignored when dealing 
with Christian communions—which is open to the “devout believer” with the 
“dread of eternal damnation,” whose emotional disturbances referred to in the 
quotation are more likely a phantom than reality. The argument has considerably 
more appeal in the instances of labor unions, because of their enormous influence 
over the well-being of their members. 

89 Randolph v. First Baptist Church, 53 Ohio Op. 288, 120 N.E.2d 485 (1954). 
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thing, a formalized trial and opportunity for cross examination. But it 
is not the function of civil courts to tell church societies what procedures 
are necessary for dismissal from the spiritual bond of the communion 
of the faithful.” 

Segregation of a claim for reinstatement or for sacramental par- 
ticipation from an alleged property right is rare. Nearly all church dis- 
putes involve the claim that property rights are being interfered with. 
That judicial standing to assert a property claim is no formidable 
problem is explicable in view of the class action theory and its codifi- 
cation in most states.°' Consequently, the norm that courts will not 
decide purely religious issues is one which appears infrequently as the 
single ratiocination. How, then, is the bulk handled? 

Recall that the Watson v. Jones decision spoke of three general 
classifications of property cases coming from ecclesiastical bodies, ‘The 
first two distinguished between those where property was held under 
an instrument deeding it to the propagation of some specific form of 
religious doctrine or belief and those holding property as an independent 
congregation. That distinction is considerably clearer than it is useful, 
for two reasons, First, a huge category of congregations will fall into 
the hierarchical classification by virtue of their subordinate position to a 
larger ecclesiastical body, so that if a deed read that property were given 
in trust for the teaching of a stated religious belief, which belief is that 
of a religious denomination, subsequent conflicts over the use of the 
property might possibly be settled by the denominational hierarchy and 
not by a civil tribunal’s application of a property or trust concept. 
Secondly, property of an ecclesiastical group is most frequently held for 
a designated congregation, specific doctrines not being denominated, 
except insofar as may be inferred from the congregational name. It 
then redounds upon the court to categorize the case.®* This is a signifi- 





99 The opposite judicial attitude, and probably that more often repeated, was 
expressed in Stewart v. Jarriel, 206 Ga. 855, 59 S.E.2d 368 (1950). In an action 
for a declaratory judgment on who were rightful members, the court said, “All 
questions relating to the faith and practice of the church and of its members 
belong to the church judicatories, to which the members have voluntarily subjected 
themselves, since, when a person becomes a member of a church, he does so upon 
the condition of submission to its ecclesiastical jurisdiction, and however much he 
may be dissatisfied with the exercise of that jurisdiction, he has no right to invoke 
the supervisory power of a civil court so long as none of his civil rights are 
involved.” Id. at 855, 59 S.E.2d at 370. To the same effect are, Evans v. Shiloh 
Baptist Church, 196 Md. 543, 77 A.2d 160 (1950) (court, in sustaining demurrer 
to plaintiff’s suit to be reinstated to full membership, said that even irregularity 
of proceedings would not justify equitable intervention); White v. Mt. Beulah 
Baptist Church, 319 Mich. 392, 29 N.W.2d 774 (1947). See also Velasco v. 
Protestant Episcopal Church, 200 Md. 634, 92 A.2d 373 (1952). 

91 Va. Cope ANN. § 57-13 (1950). 

92 The nature of the property may aid the classification. A church building 
is used principally by local worshippers, whereas a college plant is used by 
members of an entire denomination. Therefore, though the same denomination is 
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cant step, for it sets the pattern of the rationale to follow, a rationale 
which may on the one hand be directed at the conflicting religious 
positions of the contestants or on the other hand be influenced more by 
the continuity of the given congregational body. 

A few cases will demonstrate the point and also indicate some of 
the difficulties incumbent in either approach. 

A Missouri court®* a decade ago had to resolve a conflict over who 
would serve as pastor of an unincorporated congregation “affiliated” 
with a loose group of churches called the Free Will Baptist Church. 
The plaintiffs had judicial standing as successors to those originally 
holding title as trustees. Their suit was to enjoin the defendants, who 
represented the majority of the congregation, from expelling them as 
members and from interfering with their right to use the property. 
First, the court stated that an unincorporated religious body could not 
hold title to land, but that it must be held by trustees for the society. 
But such was a bare legal title, carrying with it no rights to complete 
custody and control, empowering only those acts necessary for the trust 
purpose of holding for the church. Who decided church purposes? 
Since it had been customary for the congregation, though totally autono- 
mous and independent of any larger organized church body, to follow 
the rules of the Treatise of Faith and Practice of the Free Will Asso- 
ciation, the court sought an answer in that document, which read that 
“Fellowship, expulsion, and all other items of business of the church 
shall be settled by a vote of the majority present.” In view of this, it 
was for the congregation to determine the use of the property, and 
therefore that part of a lower court injunction against the defendant’s 
interference with the use of the plaintiff was reversed. Membership 
remained as the sole issue, and since the court had in earlier decisions 
determined that to be a matter purely ecclesiastical the congregation’s 
majority vote was final, The injunction against interference with 
membership rights fell because that issue stood alone, leaving the plain- 
tiffs without remedy, 

If the objection is raised that this permits the majority to change 
the purposes of the trust, the objection is not acceptable. To begin with, 
is it not arguable that one purpose of a trust to a congregationally 
organized church is that the congregation may decide the use of its 








involved, a court may in the latter case follow the decision of a denominational 
tribunal, but in the former decline to follow it. This distinction was neatly made 
in two Missouri cases, one involving a local Presbyterian congregation near 
St. Louis, Watson v. Garvin, 54 Mo. 353 (1873), and the other a Presbyterian 
affiliated college in St. Louis, Watson v. Farris, 45 Mo. 183 (1869). The cases 
came out of the same dispute as did Watson v. Jones, and there is no doubt that 
political implications played a role. For a full treatment of Missouri church cases, 
see Losos, Courts and the Churches in Missouri, 1956 Wasn. U. L. Q. 67 (1956). 

93 Murr v. Maxwell, 232 S.W.2d 219 (Mo. App. 1950). Cf. Longmeyer v. 
Paine, 205 S.W.2d 263 (Mo. App. 1947). 
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property! Further, even the sweeping approach of the Murr decision 
has limitations. But first among its merits is that it keeps courts out of 
the business of private societies which are religious. Functionally, it 
preserved the continuity of the congregation, investing the use of its 
property in the majority of its members, and avoiding the raft of com- 
plexities and imponderables of going into the matter of doctrinal 
analysis. True, the court stated that no doctrinal matters were in dis- 
pute. But are not issues of who shall serve as pastor and matters of 
internal church government doctrinal considerations? Many churches 
think so. What the court really did was to circumvent that problem by 
following the decision of the highest tribunal, which for an inde- 
pendent church was the majority vote of the congregation. 

When courts talk about changes in doctrine in order to find an 
inpingement of a trust, amazing words proceed from the lips of men 
trained in the law and not in things ecclesiastic. Ragsdall v. Church 
of Christ in Eldora,** was the customary suit by ousted members to 
establish a trust in ecclesiastical property allegedly diverted to a faith 
different from that adhered to by all parties prior to the development 
of the rift. The defendants were the pastor and officers of the church. 
Articles of incorporation had been amended to allow for the adoption 
of by-laws, setting up an expulsion procedure which was used to strip 
the plaintiffs of their membership. Any member, the by-law read, could 
be dropped for delinquent church attendance, or for any other cause 
deemed sufficient by a concurring vote of two-thirds of the members 
after a full hearing held upon ten days written notice. “As far as all 
spiritual and religious matters are concerned,” the church -articles pro- 
vided that “the membership shall follow the general leadership of the 
Church of Christ, but as far as property and property rights are con- 
cerned, this organization shall be free and independent of every other 
organization.” 

At the time the changes were instituted a schism between the 
plaintiffs and the defendant pastor was already forming. It climaxed 
when the pastor succeeded in convincing a majority to “cooperate” 
with a different church body. Choice of cooperation ran either to the 
Church of Christ or the Christian Church, both Campbellite groups 
which according to some of the testimony had exchange of pulpit 
fellowship. The thrust of the plaintiff’s complaint was that cooperation 
was moving in the wrong direction. The court did not agree, seeing no 
legal distinction between the two. To take this de minimus position is 
sometimes both necessary and good.** But it is pregnant with danger; 





94 244 Ia. 474, 55 N.W.2d 539 (1952). 

95 Jd. at 479-80, 55 N.W.2d at 542. 

96 Two cases, involving the same doctrinal dispute, illustrate the point. One 
was disposed of by reference to the contractual terms of the pastor’s office. 
Blauert v. Schupmann, 241 Minn. 447, 63 N.W.2d 578 (1954). The other, deprived 
of this analysis and without a higher church organ to look to for a decision, had 
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and this case is a stellar example, for in meeting the plaintiff’s challenge 
that the new affiliation constituted a change in denomination, therefore 
proscribed even as against an independently organized religious society, 
the court argued that the newly embraced denomination must be 
“fundamentally” different in doctrine. This is a generally accepted 
principle, which, when applied here, the court said, would not vitiate the 
conduct of the defendants. What was the context of this application? 
One of the alleged doctrinal departures was that the defendants had 
added a “fundamental” tenet in providing for “No Creed but Christ.” 
Somehow this was hooked up with belief in the virgin birth of Christ, 
on which the court had this to remark:** 
But is this doctrine of the Virgin Birth so fundamentally 
different from belief “in the Fatherhood of God,” “that Jesus 

is the Son of God and the Savior,” and “that the Bible is the 

Word of God”? Is it basically a violation of the dictum or 

tenet “no Creed but Christ, no rule of faith and conduct but 

the Bible”? There may be some theological distinction but 

there is none to the ordinary lay person. To most people 

trinitarian belief imputes divine origin to Jesus, stemming 
from the New Testament account of his birth. 

Theologians would shudder at such patent misinformation. The 
dogma of the virgin birth may be deemed as solid as any pillar in the 
framework of Christian theology, an essential ingredient in the philo- 
sophical construct supporting the divinity of Jesus Christ, and a prin- 
cipal article of the creeds of the Church.°* And what court may say 
otherwise? The words of the court are amazing both for their lack of 
information and for their suggestion that an alleged similar intellectual 
deficiency on the part of the run-of-the-mill members of a church 
should set the standards of the church’s doctrine. When a court brings 
attitudes concerning the virgin birth within the orbit of “nice distinctions 





to meet squarely the doctrinal charge. The court compared the words and 
grammar of the opposing statements, and, finding no real distinction, granted 
relief to the majority which had approved the revised wording of the doctrines. 
Mertz v. Schaeffer, 271 S.W.2d 238 (Mo. App. 1954). Unlike the Ragsdall situ- 
ation, the Mertz facts did concern theological hair-splitting, in which event it is 
well to refrain from finding a doctrinal change, thus permitting the majority to 
continue in possession of church properties. 

97 244 Ia. at 485, 55 N.W.2d at 545. 

98 Having made this New Testament reference on the dogma of the virgin 
birth, the court might have exercised care to search the Biblical pages. Matthew 
1: 23, reads: “Behold, a virgin shall be with child, and shall bring forth a son, 
and they shall call his name Emanuel, which being interpreted is, God with us.” 
The Old Testament prohecy reads in Jsaiah 7: 14, “Therefore the Lord himself 
shall give you a sign; Behold, a virgin [young woman, (Revised Standard) ] 
shall conceive, and bear a son, and shall call his name Immanuel.” The chief 
creeds—Apostles’ and Nicene—of the Christian Church both include the virginal 
reference. 








542 OHIO STATE LAW JOURNAL [Vol. 20 


or shades of opinion on doctrinal points or practice” not meriting the 
“interference of a court of equity,” which may be had “only when the 
departure from the faith is so substantial as to amount to a diversion of 
the property from the trust purpose,”®® the danger of following the 
doctrinal analysis in settling church disputes becomes distressingly obvi- 
ous. While the case may be an extreme example,’ the illustration 
serves to underscore the merit of an organizational orientation rather 
than a doctrinal quest in settling church disputes. For if courts are to 
be insensitive to theological hairsplitting, as this court thought this con- 
flict to be, it were better to be so not by judging doctrine, but by erecting 
more functional solutions, like that of the Murr decision. 

The impropriety of the Ragsdall decision is marked not only by 
its stunning indifference to doctrinal distinctions, but also by the fact 
that, aside from the majority rule solution, an innocuous hook on which 
to hang the decision was available. Adoption of the revised articles of 
incorporation took place after a filing was made with the proper state 
official—a flaw in the sequence commanded by statute. Where such an 
“out” is available to a court, it ought to be and frequently is invoked.’ 
It is a fact of these disputes, that unless the deed conveying property 
sets forth certain doctrines to be propagated through the use of the 
gift,’ it is relatively rare where a court absolutely must get involved 
with doctrine. 

On its surface, the decisional pattern that a majority may not 
change the denominational affiliation of a church society, or may not 
fundamentally change its doctrine, seems not only proper but utilitarian. 
And it is true that the rule has some usefulness. The simplest pattern 
for application of the norm would be that a majority may not vote a 
Baptist church into unity with Presbyterians, or Methodists, or Lutherans, 
or Roman Catholics, and so on.’°* But so simple a picture is not the type 





99 244 Ia. at 485, 55 N.W.2d at 545. 

100 Cf. Marr y. Galbraith, 238 Mo. App. 497, 184 S.W.2d 190 (1944), and 
Boyles v. Roberts, 222 Mo. 613, 121 S.W. 805 (1909). 

101 F.g., Bomar v. Mt.’/Olive Missionary Baptist Church, 92 Cal. App. 618, 
268 Pac. 665 (1928). Control of the congregation was acquired by a minority 
through incorporation, achieved by falsely representing to the secretary of state 
that required formalities were complied with. The court ordered a reconveyance 
of the property to the plaintiffs as trustees of the unincorporated church. “The 
bald question here is, Can a man or set of men, or a majority of the church 
organization, by chicanery, deceit and fraud, divert the property of a church 
organization to a purpose entirely foreign to the purposes of the organization, 
for their own selfish benefit, whether by the expulsion of members or in any other 
fraudulent manner? Neither the law nor public policy will sustain such a rule.” 
Id. at 626, 268 Pac. at 668, quoting from Nance v. Busby, 91 Tenn. 303, 18 S.W. 
874 (1892). See also, Kubilius v. Hawes Unitarian Congregational Church, 322 
Mass. 638, 79 N.E.2d 5 (1948); West Koshkonong Congregation v. Otteson, 80 
Wis. 62, 49 N.W. 24 (1891). 

102 F.g., Chatfield v. Dennington, 206 Ga. 762, 58 S.E.2d 842 (1950). 

103 Cf, Harmon v. Dreher, 1 Speers Eq. 87 (S.C.) (1843). 
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giving courts their work. As in Ragsdall, there is usually an attempt to 
affiliate with groups whose distinctions are considerably more subtle. 
Even if a court does not go astray to the extent that the Ragsdall 
court did, comparison of the cases points up that with judicial restraint 
a desirable state of the law is not necessarily forthcoming. 

Two cases typify the weakness, essentially one of predictibility. 
Reid v. Johnston’* was a 1954 decision where the court reiterated that 
a majority could not change the denominational affiliation of a church. 
The North Rocky Mount Missionary Church was a congregationally 
organized society affiliated with the Southern Baptist Convention. The 
pastor became dissatisfied with certain developments in the convention, 
including their adoption of the Revised Standard Version of the Bible. 
After ill feelings ripened, a vote approved the pastor’s urgings to have 
the congregation withdraw. Secession accomplished, all support of 
numerous convention programs terminated. No attempt was made to 
affiliate with a new church group. Rather, a resolution was adopted 
that the body remain independent, whereupon was initiated this action 
to restrain the defendants from interfering with use of the property. 

Searching for a possible doctrinal transposition, the court said that 
simply withdrawing from the convention might not have been a breach 
of trust purposes, but when coupled with the cessation of long rendered 
support of missionary and other programs, and especially the resolution 
to remain independent, it constituted a fundamental change of doctrine, 
usage, and custom. The majority by voting this course had by their 
conduct ceased being méembers'® of the church, and control of the 
property was vested in the plaintiffs. 

On the surface, the decision seems sound. There is the anomalous 
suggestion that had the congregation upon withdrawing from the con- 
vention not resolved to remain independent, but had voted to affiliate 
with another convention, perhaps one not adopting the Revised Standard 
Version,’”® the result would have been different. Something akin to this 
occurred in Kempf v. Lentz,'°’ an Ohio ruling of eleven years earlier. 
There the chief cause of dissention was withdrawing support from 
college and seminaries sponsored by the Ohio District Convention of 
Brethren Churches. Rather than stopping support altogether, the con- 





104 241 N.C. 201, 85 S.E.2d 114 (1954). 

105 Cf. West Koshkonong Congregation v. Otteson, 89 Wis. 62, 49 N.W. 24 
(1891), where the court said there could be dismemberment only in one of two 
ways, voluntary withdrawal or expulsion, and as long as disputants both claim to 
be the true members, there is no voluntary withdrawal, and if there has not been 
an effective expulsion, both remain as members. 

106 This court apparently considered the adoption of the Revised Standard 
Version to be a contributing element in a fundamental doctrinal shift. Is it not 
fair, in view of their similarity and of the interpretive variances surrounding a 
single version, to inquire of the court’s competence to make this judgment? 

107 68 N.E.2d 339 (1943). 
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gregation shifted its efforts to another Brethren seminary, but as a result 
incurred the disapproval of the Ohio Convention, which denied it affili- 
ation, The independently organized congregation was therefore un- 
connected, but was channeling support to different territories, Yet the 
court did not rule that the majority had withdrawn itself from member- 
ship, because the changes were not regarded as fundamental. The result 
was good; but not the reasoning, it being difficult to reconcile with the 
equally vulnerable application of the same rule. Factually, the two cases 
were essentially indistinguishable,'°* and yet productive of opposing re- 
sults. Utilization of the majority rule formula’® would have served 
well the desire for predictibility, though under it the Reid results would 
have changed. That, too, may have been for better, leaving the pleasures 
of possession to the majority as fewer heads cooled while the congre- 
gation patched up its unsightly differences, 

By emphasizing the majority control or doctrinal analysis tests as 
solutions to church disputes, there is no intention to convey the impression 
that these are the only remedies. They are the most frequent. A decree 
could be issued, however, to force the sale of church property,'?® and 
distribute the proceeds according to a court approved plan. But the 
market for church property is not large, and most edifices can be sold 
for only a fraction of either their replacement or functional value. 
Consequently, this remedy is very fortunately, sparingly used by the 
courts." 





108 The suggestion that in Lentz the independent status was involuntary be- 
cause of denial of affiliation by the higher authorities on analysis fades as a 
distinction, for the act which brought denial was voluntary. 

109 Douglas v. First Baptist Church of Ft. Collins, 132 Colo. 286, 287 P.2d 
965 (1955); Wright v. Smith, 4 Ill. App. 470, 124 N.E.2d 363 (1955) (in this case 
the court said, without discussing the point, that disaffiliation and termination of 
missionary activity in itself did not constitute a fundamental change of doctrine. 
The case involved a Disciples of Christ congregation. ) 

110 Ferraria v. Vasconcellos, 31 Ill. 25 (1863) (most members of a Presby- 
terian congregation were Portuguese, and had been baptized Roman Catholic. 
The presbytery ruled against the validity of the Roman baptism, but withheld 
disciplinary orders since the congregation had been organized prior to attachment 
to the presbytery. The pastor refused rebaptism, and by a vote of 105 to 101 led 
withdrawal from the presbytery, though continuing in Presbyterian teachings. 
The court held that by withdrawing the majority did not lose their membership, 
and in view of the near even split, ordered the property sold. See also Niccolls v. 
Rugg, 47 Ill. 47 (1868). Some congregations are organized with an agreement 
that in case of dispute the property will be sold and the proceeds distributed 
according to a prearranged formula. See, ¢.g., Canadian Religious Association 
of North Brookfield v. Parmenter, 180 Mass. 415, 62 N.E. 740 (1902). 

111 This attitude is expressed in German Ev. Lutheran Trinity Congregation 
v. Deutsche Ev. Lutherische Dreieinigkeits Gemeinde, 246 Ill. 328, 92 N.E. 868 
(1910). Even though independently organized, if feuding factions appoint a third 
party or council to determine which of them is faithful to the doctrines of the 
church, the decision of the mediator, though in favor of the minority, ought to be 
followed. The court thus avoids discussing doctrine, and compels compliance with 
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Churches prelatically or centrally organized are not immune 
from internal conflagrations any more than are their independently 
structured brethren. But they possess built-in machinery for the dis- 
position of their internal difficulties, and the use of and decisions by these 
organs are not ignored in the civil courts, Adhesion to the decrees of 
a church’s highest tribunal is strongly favored, a natural development in 
descent from Watson v. Jones. Frequently it is repeated that the deter- 
mination of the highest church judicature, even where property rights 
are involved, is conclusive upon the civil courts. But this is so, “not 
because the law recognizes any authority in such bodies to make any 
decision touching civil rights, but because the parties, by their contract, 
have made the right of property to depend on adherence to, or teaching 
of, the particular doctrines as they may be defined by such judicatory.”"” 

Earlier on these pages comment was made on the propriety of 
using contract principles. Now it is necessary only to recognize the 
consequences of applying the rule that the highest church body controls. 

A recent case™* reflects well the current judicial response to in- 
ternal disputes in centrally organized churches. St. Paul’s Methodist 
Church of Defiance, Ohio, was a member of the Ohio Conference of 
the Methodist Church. Its articles of incorporation provided that the 
congregation would be subject to the Discipline, usage and ministerial 
appointments of the Methodist Episcopal Church in the United States, 
but that secular affairs of the church would be managed and controlled 
by a board of trustees elected and organized according to the provisions 
of the Discipline. With-this was the superficially conflicting reservation 
that the local congregation had power to sell, hold, or purchase property. 
That was an issue presented when the Methodist bishop, believing the 
congregation in need of a change of pastor, made an appointment not 
acceptable to the congregation. The board of trustees refused to relin- 
quish possession of the parsonage to the new appointee, and withheld 
salary payments pending settlement of the dispute. To reach a con- 
clusion, the court noted first, that the provision of the Methodist Dis- 
cipline concerning the appointment of a pastor were properly followed; 
second, that the congregation was part of the Methodist Conference 
under the articles of incorporation, and therefore the properly exercised 
authority of church discipline controlled."* It was a mere matter of 





the decision of a council consented to by both factions. See Mt. Zion Baptist 
Church v. Whitmore, $3 Ia. 138, 49 N.W. 81 (1891). 

112 East Norway Lake Norwegian Ev. Lutheran Church v. Halvorson, 42 
Minn. 503, 44 N.W. 663, 665 (1890). 

113 Ohio Annual Conference v. Richards, 130 N.E.2d 736 (1954). 

114The court talked of two types of churches, congregational and con- 
nectional, the latter being subject to higher church authorities. Most courts will 
speak of three classifications (independent, presbyterian, and hierarchical!) though 
at least one case refers to a fourth, papal. Elston v. Wilborn. 208 Ark. 277, 184 
S.W.2d 662 (1945). 
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formalizing the properly constituted decisions of the church. 

Little in the case alluded to the empty distinction between religious 
and property disputes. The court might have said that it would not rule 
on the pastorate occupancy, regarding that as purely ecclesiastical. In- 
stead it ascertained the subordinate status of the congregation, examined 
the higher church tribunal’s action to ascertain its regularity, and ruled 
accordingly—on both the pastoral occupancy and the control of church 
property. No trust rationale, no doctrinal analysis with its many weak- 
nesses. Rather, a solid, functional disposition of the case, barely ex- 
tending a deferential curtsy to the time-worn distinction between purely 
religious issues and those involving property. 

The logic of the preceding case has extensions which lead to the 
conclusion that a church tribunal can change the doctrines of the church, 
and take with it the property of its congregations. It is not unknown 
among church bodies that sometimes enormous doctrinal modifications 
are made. By applying the rule of the highest church tribunal, the 
courts open themselves to the analysis that their interest lies principally 
with organizational continuity rather than doctrinal. Though there are 
cases which seem to make no exceptions,’ it is safe to say that limi- 
tations similar to those imposed on congregationally organized churches 
are equally valid here.’’® 

A fair measure of predictibility prevails under the preceding rea- 
soning, subject only to the fact that what is a centrally organized 
church is itself an unsettled issue, Neither decisions of civil tribunals nor 
church documents, as constitutions, by-laws, and the like, are a certain 
guide. That a larger church body has rules by which local congre- 
gations become attached to it would tend to show that the church is 
centrally organized; and yet this very provision may be the pitfall to the 
central organization’s claim against the alleged misuse of a local congre- 
gation’s property. For if there has not been full or substantial com- 
pliance with the rules of admission, it may be ruled that the local 
congregation has maintained its independent status, despite close affili- 
ation with the central church body.’’7 Such a disposition is hard to 


115 First Protestant Reformed Church of Grand Rapids v. De Wolfe, 344 
Mich. 624, 75 N.W.2d 19 (1956) (court pro forma applied the decision of the 
higher church body which had ruled a local pastor and his constituents heretical, 
though they in turn had alleged the same of the higher body.) 

116“Nor will we ourselves assume to override an ecclesiastical judicatory 
unless a departure from accepted faith and teaching threatening to divert property 
to a purpose radically different from that for which it was acquired is plain and 
unmistakable, for it is not to be supposed that judges of the civil courts can be as 
competent to interpret the religious doctrines of every denomination as are the 
ablest men in each in respect to their own.” Church of God v. Church of God, 
355 Pa. 478, 486, 50 A.2d 357, 361 (1947). 

117 African Methodist Episcopal Church v. Jenkins, 139 Conn. 418, 94 A.2d 
618 (1953) (the polity of the national body was episcopal. The local congregation 
had not gone through all formalities prescribed for attachment, but had cooperated 
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square with a decision which holds that on account of a congregation’s 
name it has become denominationally integrated."'* But the confusion 
in the courts is no more annoying than the failure of churches to take 
into account, when drafting their governmental regulations, the avail- 
ability of an increasingly more accepted principle which allows churches 
to decide how their internal differences will be settled. Churches, how- 
ever structured and at all levels, need to exert appreciably more effort 
to avoid the pitfalls which lead to litigation. The starting place is in 
their own polity,’’® after which attention should be turned to advising 
benefactors on the form of their conveyances.'*° 


IX 


If the concern of civil church law is to protect the maximum 
degree of free action by individuals, then it can be said that the common 
law decisional pattern has developed well. Watson v. Jones commenced 
the demise of compulsory democratic management of church tempo- 
ralities, and gave strength to those cases which had argued for enforcing 
the decrees of higher church authorities to which members had volun- 
tarily submitted. Nothing is necessarily abhorrent about the shift, for 
free men to the extent that they are not able voluntarily to organize and 
delegate to another the management of their organization’s property 


closely with the national body, even to the point of accepting its pastor by the 
latter’s appointment. The court nevertheless ruled the local church independent.) 

118 Michigan Congregational Conference v. United Church of Stanton, 330 
Mich. 561, 48 N.W.2d 108 (1951). 

119 A survey of church constitutions and by-laws, for both local congregations 
and national bodies, of most American church bodies revealed many areas of 
potential conflict, too numerous for listing here. A typical example is the Methodist 
Conference case, supra note 113. 

120In Church of God of Decatur v. Finney, 344 Ill. App. 598, 101 N.E.2d 
856 (1951), there was a conveyance of property to the local congregation for its 
use “so long as the church maintained doctrinal unity with the General Ministerial 
Assembly.” This assembly was purely voluntary, and by its regulations had no 
authority over local congregations. The defendant pastor had been a member of 
the assembly, but was expelled, and suit was brought against him and his sup- 
porters to enjoin them from interfering with the plaintiff’s use of church property. 
The court held for the plaintiff, but not, as it might have done, on the basis of 
the wording of the deed, but because it deemed that the close cooperation which 
it had enjoyed with the assembly made it subject thereto, and the majority could 
not vote or amend church by-laws to permit eradication of this association. 
Cf. African Methodist Episcopal Church v. Jenkins, supra note 117, and Ginossi 
v. Samatos, 3 Ill. App. 2d 514, 123 N.E.2d 104 (1954) (local constitution provided 
that referral to higher church body should be made on certain contingencies, and 
the local congregation received its priest through appointment of the higher 
authority, and yet the court held the local church had not become subject to the 
higher body. The case involved political undertones of trying to cast off a 
communist Albanian appointed bishop in favor of an appointee of the Patriarch 
of Constantinople.) 
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are not free. The discussion of the preceding pages has indicated to 
what extent the courts go in enforcing the orders of higher church 
bodies, when it is found that to them others have submitted. The dis- 
cussion herein has also meant to punctuate the poorer disposition of cases 
emerging from independently organized religious societies. 

The foremost blemish in this decisional evolution are the words 
(broadly interpreted) of the Supreme Court in the Kedroff decision. 
That case is, in the judgment of this writer, neither good precedent nor 
intelligent in result. It is not the latter for it failed to account for the 
kindling causes of the dissension. While preventing, under the guise of 
separation of church and state, self expression of the American church 
group,'*! it permitted a wholesale interference with their religious 
activities by the government of another country, let alone that of a 
government dangerously hostile to our interests.'** Poor conclusions have 
before resulted from imperceptive applications of words which make 
attractive sounding principles. 

Nor is the Court’s reasoning good precedent, especially if one 
proceeds from the premise that if liberty is to mean anything, it must 
refer to individuals, not to institutions qua institutions—state, church, 
labor, or otherwise. It is not even an extension ad absurdum of the 
Kedroff reasoning to remark that it permits of higher church authorities 
the perpetration of fraud and deceit on their adherents, for alone as a 
self-limitation of the decision was something unfortunately sounding in 
“clear and present danger.” The Court appeared unconcerned with the 
Soviet communist influence in the affairs of the Russian church. That 
disposition is not surprising, for the institutional application of consti- 
tutional liberties leads logically to a stultification of the great Anglo- 
American concepts of property rights, among which is free contract, 
and the application thereto of common law concepts of fraud, deceit, 
duress, and the other developments which contribute to a well-ordered 
but free society. 





121 Compare cases dealing with the efforts of Anglicans who discarded the 
control of the Church of England in favor of the Episcopal Church. No cases 
suggested the illegality of that move. Sohier v. Trinity Church, 109 Mass. 1 
(1871). Cf. Presbyterian Congregation v. Johnston, 1 W. & S. 9 (Pa. 1841). 

122 The 1957 judgment of trial term dismissing the complaint on the ground 
that the Moscow patriarch was the head of a functioning church organization is 
most unpersuasive, and to this writer, shockingly inconsiderate of the American 
faction’s practical inability to acquire evidence to support its allegations of 
communist influence. The burden of proof would appear to have been met; but 
aside from that, the Soviet government obviously was not prepared to admit 
American churchmen to gather evidence to support a position inimical to propa- 
ganda interests of the Soviet dictatorship. 276 App. Div. 309, 166 N.Y.S.2d 245 
(1957). 











THE SUPREME COURT, CONGRESS, 
AND THE RIGHT TO VOTE* 


CuHaARLEs A. Horsky** 


We meet here tonight because each of us, in his way, is dedicated 
to the law. Not law, in general, but law in our own tradition—law 
based on the consent of the governed. All of us have a responsibility to 
preserve and to strengthen in every way we can that law and that 
tradition. 

Experience surely teaches us that in carrying out that responsibility 
we cannot rest on our oars and rely on momentum to carry us on. The 
dynamics of our own society, as well as of the world community, 
demand affirmative and constant effort to realize our heritage, and to 
preserve it from forces which daily threaten to weaken and to destroy it. 

There are many such forces. Some of them are overtly hostile; 
and some of them are insidious—like a dry rot which, unseen and un- 
recognized, saps at the heartwood. Those which are overtly hostile, let 
me put to one side. There are great dangers from outside—enemies 
which press upon the United States, and which would destroy our law 
and our traditions utterly were they to succeed. Whether we are ade- 
quately prepared to deal with our external enemies is a question which 
must, of course, concern us all. My excuse for speaking of other things 
is that lawyers and those whose interest is close to the law are perhaps 
more fitted to discuss the-challenges we face at home. 

My concern this evening is with the manner in which we exemplify, 
in practice, the postulates upon which, as I have already mentioned, our 
law is based—that it rests on consent; that the governed are also the 
governors. We have embodied this concept in several parts of our 
Constitution. This is the premise of democracy. This is a premise, in- 
deed, that is not overtly challenged by any of our responsible statesmen. 
Yet, I am very much afraid that a sober look at the facts will compel 
the admission that it is a premise which has yet to become a full reality. 
And because in many areas it has not secured more than lip service we 
put strains and pressures on our whole governmental system. 

The peculiar importance of the right of suffrage in a democracy 
is of course obvious. My concern with the restraints which are imposed 
on it is in part a concern that we have not realized one of our funda- 
mental goals. But my greater concern is with a more fundamental 
danger—a danger related to the rather unique characteristic of “law” 
in our country, At the risk of appearing to digress, let me discuss for a 





*Law Day address, College of Law, The Ohio State University, April 25, 
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few moments the nature of “law” as we know it in the United States, 
and our relation to it as citizens. 


The characteristic of our polity which bears most directly upon 
what I shall have to say tonight is the way in which “law”, “policy” 
and “courts” have become entangled. Far back in our history Alexis de 
Tocqueville, that perceptive observer and analyst, remarked, “Scarcely 
any political question arises in the United States that is not resolved, 
sooner or later, into a judicial question.” We continue, perhaps even 
increasingly, to regard the contours of the basic political rights of the 
citizen as matters for judicial interpretation and their enforcement as 
matters for our judges. 


This tendency is not without its advantages. It makes civil liberties 
subjects of legal right. Yet it has real disadvantages, as well as dangers. 
Civil liberties tend to be no greater than the strictly legal rights as a 
court may find them. Still more significant is the weakening of the 
responsibility of the citizen, as a citizen, of maintaining, as a political 
matter, respect in the community for civil rights. 

Indeed, the exact reverse tends to occur. The courts, and particu- 
larly the Supreme Court, are regarded as alien institutions which are 
invading the rights of the communities, and Congress is petitioned to 
redress these wrongs. In the long run this pervasive attitude of the 
population—from which future judges are drawn—has its effect on 
judicial decisions. Mr, Dooley, was, of course, speaking figuratively 
when he remarked to Mr. Hennessy that “the Supreme Court follows 
the election returns.” Mr, Justice Frankfurter states the point more 
soberly and precisely in Dennis v. United States, 341 U.S. 494, 556 
(1951): 

. The ultimate reliance for the deepest needs of 
civilization must be found outside their vindication in courts 

of law; apart from all else, judges, howsoever they may consci- 

entiously seek to discipline themselves against it, unconsciously 

are too apt to be moved by the deep undercurrents of public 

feeling. A persistent, positive translation of the liberating 

faith into the feelings and thoughts and actions of men and 
women is the real protection against attempts to strait-jacket 

the human mind. Such temptations will have their way, if 

fear and hatred are not exorcized. The mark of a truly 

civilized man is confidence in the strength and security derived 
from the inquiring mind. We may be grateful for such 
honest comforts as it supports, but we must be unafraid of its 
incertitudes, Without open minds there can be no open society. 

And if society be not open the spirit of man is mutilated and 

becomes enslaved, 


Learned Hand, too, has made the same point in one of his classic 
statements: 


[Liberty] is the product not of institutions, but of a 
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temper, of an attitude toward life; of that mood that looks 

before and after and pines for what it is not. It is idle to look 

to laws or courts, or principalities, 0, powers to secure it, You 

may write into your constitutions not ten, but fifty, amend- 

ments, and it shall not help a farthing, for casuistry will 

undermine it as casuistry should, if it have no stay but law. 

It is secure only in that . . . sense of fair play, of give and 

take, of the uncertainty of human hypothesis, of how change- 

able and passing are our surest convictions, which has so hard 

a chance to survive in any times, perhaps especially in our own. 

In short, because in the United States the powers of government 
are separated, it does not follow that the protection of civil rights is the 
function of the judiciary alone. The other branches of government have 
their duties, too—the legislative to provide interpretive and protecting 
law; the executive to enforce that law. And, finally, we as citizens, 
if we wish to be citizens of a state which preserves individual freedom, 
cannot run off after fascist doctrines and leaders, hoping that the courts 
will keep us from going too far. So often have we done this that in an 
address a few years ago at Washington University the Chief Justice of 
the United States speaking of such an incident said, “It is straws in the 
wind like this which cause some thoughtful people to ask the question 
whether ratification of the Bill of Rights could be obtained today if we 
were faced squarely with the issue.” 

But this does not state our whole duty to our courts, Under our 
Constitution we have placed on them a unique and heavy task. Their 
duty includes a jurisdictign almost unknown elsewhere, to pass on the 
validity of legislative enactments, having as their guide only such general 
phrases in the Constitution as “due process of law” and “the equal pro- 
tection of the laws.” These questions involve “law” and legal consider- 
ations which a British judge or lawyer would not recognize as such, 
They would regard these questions as involving legislative policy of the 
highest order, questions to be resolved at the polls and in Parliament. 

Hence, our courts must expect criticism, such as Parliament re- 
ceives. Indeed, a democracy must be hospitable to dissent and criticism— 
of courts and judges no less than senators and presidents and governors 
and mayors. That is a part of the process of government by the consent 
of the governed. But our courts are entitled to expect also from the 
citizen—and particularly from the Bar—an enlightened understanding 
of the duties they are called on to perform and a vigorous attachment 
to the liberties incorporated in our Constitution. 

What we must seek to avoid is what, for lack of a better word, 
I will call subversive criticism. Such attacks do not express dissent; 
they seek to destroy the very structure of our law. I can conceive of 
no more truly subversive doctrine, for example, than one which would 
destroy the power of the Supreme Court to protect a constitutional right 
in a case properly brought before it. Yet, serious efforts are being made 
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to limit the jurisdiction of the Supreme Court in cases involving particular 
kinds of constitutional rights. 

Whether we like it or not, we are walking near the edge of the 
cliff. The Supreme Court is now caught up in two issues on which it 
cannot avoid major political repercussions. The first of these is com- 
munism—the domestic variety, in its various direct and indirect mani- 
festations. Though this issue is receding from the panic proportions it 
reached at the height of the McCarthy era, it is still a matter on which 
many people feel strongly. Probably it will remain so for many years, 
at least so long as foreign communism continues as a massive external 
threat. And, by the same token, the decisions of the Supreme Court 
which measure laws dealing with loyalty and security by the standards 
of the Bill of Rights will be highly controversial decisions. 

For the moment, I see no escape from this, though the prospect is 
highly unpleasant. Judges are human and when there is constant and 
intense pressure on a constitutional right—such as the right to freedom 
of speech—there is very real danger that it will be warped and distorted. 
Indeed, I fear in the case of that particular right there has already been 
considerable erosion, and that our right to speak and write as we wish 
is no longer as free as it was when Jefferson delivered his famous first 
inaugural address. 

The second major issue which is bedeviling the Supreme Court is 
the school segregation controversy. Brown v. Board of Education in 
1954 was, in my judgment, no more than the inevitable culmination of 
a trend, not only of prior Court decisions, but of the moral feeling of 
the American people. Yet, it has added fuel to the fires already burning 
brightly in the camps of those who would strip the Court of its powers. 

Here, however, there is an alternative. Here there is no need to 
put sole reliance upon the traditional method of applying to the courts 
for the protection of constitutional rights. In many places the answer 
can come from the ballot, once we remove the restrictions on its exercise 
which now exist. The road ahead is indeed long and rocky and fraught 
with danger if every segyegated school in the country must be desegre- 
gated by judicial decree. Why not try alternatives? 

In a tentative way, we have already recognized that the best and 
ultimate solution for a minority as large as the Negro is through the 
ballot box, rather than through the courts. But, true to our custom, 
we are proceeding in a way which will once again put the courts 
squarely in the middle of the fight. If we go on as we are, we must 
expect to add a new ground for controversy about the Supreme Court 
and its decisions. To the controversy over judicial decisions involving 
communism and school segregation we will add, in the near future, 
controversy over judicial decisions concerning the right to vote. 


Let me review with you for a moment where we are. In the 
Civil Rights Act of 1957, after enormous political travail, we have a 
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recognition that, when there is an interference by officials of a state with 
the right to vote, the Attorney General of the United States may bring 
an appropriate legal action—that is, an injunction proceeding in a federal 
court—to prevent the interference. How has this worked? 

Two things are clear. First, and the one about which I have already 
spoken, is that we have put a major part of the burden of resolving this 
essentially political problem on the backs of the judges. The political 
issue, true to the tradition observed by deTocqueville, has been translated 
into a matter for judicial decision. The right to vote is to be secured by 
way of the injunctive process. No one can foresee the precise nature 
of the cases which will reach the Supreme Court under such a program, 
but that they will be fraught with political overtones is obvious. Two 
lower courts have already denied the Attorney General the relief he 
sought. In one case the issue is whether the Attorney General is power- 
less under the statute when the local voting registrars simply resign. 
The other is whether the statute is so drafted as to exceed the powers 
of Congress. Both cases are headed for the Supreme Court, and under 
the present law are no more than the advance guard of a legion of 
issues which will impose on the Supreme Court new stresses and strains— 
and no doubt new bills to reverse its decisions, or to restrict its jurisdiction. 

The second thing that is clear is that the procedure is ineffective. 
There is not, to my knowledge, one voter in the entire United States 
who has won the right to vote by reason of the Civil Rights Act of 
1957, even though that act has been on the books since September of 
that year. 

Moreover, the device of resignation may well turn out to be an 
effective answer to the Attorney General’s requests for injunctions. 
I doubt seriously that a federal court can require a man to remain in an 
office. I also doubt that many registrars would hesitate to give up their 
jobs if that would maintain the status quo by barring effective injunctive 
relief. 

What, then, is the answer, which will reaffirm the right of suffrage 
without new demands on our federal courts? Let us examine the con- 
stitutional right to vote. Here is one situation where the Constitution is 
crystal clear. There is no need—indeed, there is no room—for inter- 
pretation, or even for argument. The Fifteenth Amendment of the 
Constitution provides: 

Section 1. The right of citizens of the United States 

to vote shall not be denied or abridged by the United States 

or by any State on account of race, color, or previous condition 

of servitude. 

Section 2. The Congress shall have the power to en- 
force this article by appropriate legislation. 
What could be clearer than this? The rule of law is laid down in the 
first section. The power of Congress to enforce it by legislation is 
unequivocally given in the second. 
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The Fifteenth Amendment applies by its terms to any election— 
local, state or national. As to the latter the Constitution contains further 
voting provisions. Senators and congressmen are to be elected “by the 
people” in each state, and the qualifications for voting shall in each state 
be those “requisite for electors of the most numerous branch of the 
State legislature”. (Amendment XVII and Article I, Section 2) Presi- 
dential electors for each state may be appointed “in such manner as the 
Legislature thereof may direct”. In fact, the states have directed that 
the electors be chosen by the same persons qualified to vote for senators 
and congressmen. Finally, the Constitution provides that: 

the times, places and manner of holding elections for Senators 

and Representatives shall be prescribed in each State by the 

Legislature thereof; but the Congress may at any time by law 

make or alter such regulations. . . . (Article I, Section 4). 

But let us put these provisions to one side and return to the simple 
mandate of the Fifteenth Amendment—that the right to vote shall not 
be denied by any state on account of race or color, Can we seriously 
believe, at least since the hearings of the Civil Rights Commission in 
Montgomery, Alabama, that the rights of Negro voters are secured in 
many of our states? Those hearings made it apparent not only that the 
right of Negroes to vote has been abridged, but also that a_ principal 
method of the illegal denial is by the refusal of the state registrars to 
follow the provisions of state law and register Negroes to vote. 


This does not require the weighing of conflicting evidence. For 
example, it is a fact that in two states there are ten counties in which 
the majority of persons over twenty-one years of age are Negroes, and, 
yet, not one Negro is registered to vote. In the same two states there 
are five additional counties in which the Negroes form more than 
thirty-five per cent of the total population in which no Negro is 
registered, In another state two counties, with a majority of Negro 
inhabitants, have none registered, and in eight similar counties the 
registered Negroes number less than three per cent. In still another 
state there is less than five per cent of Negro registration in seventy-five 
per cent of all the counties in the state, Statistics could be multiplied 
indefinitely. It is enough to say that in some areas it is open and 
notorious that state officials are flouting the Constitution in the prepa- 
ration of the registers of voters and in the conduct of elections. 

Now, remember that the Fifteenth Amendment declares spe- 
cifically that Congress shall have power to enforce it by appropriate 
legislation, and ask yourself what legislation would be most appropriate. 
Surely not that by which Congress engages in the frustrating and un- 
dignified attempt to have the Attorney General and the federal courts 
pursue state registrars of voters who resign as fast as they are caught, 
and pass the torch of defiance to another runner. The most appropriate 
course is the simplest. If some states will not in good faith administer 
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their own laws, but insist on making maladministration of them a 
method of denying the right to vote, the Congress has a plenitude of 
power to legislate that administration shall be taken over and done 
honestly by someone else. 

The statute need not be complicated. A Federal Board of 
Elections could be created and charged with responsibility. Whenever 
that Board, after due investigation and hearing, shall find that the list 
of eligible voters is not being prepared in good faith in accordance with 
state laws, and that by reason of this the right to vote is being denied or 
abridged in violation of the Fifteenth Amendment, it is authorized 
through its own employees to prepare a proper list in accordance with 
state law. Thereafter, only that list shall be used and any other list 
shall be void. Provision should be made for adding and deleting names 
under the supervision of the Board, Finally, if the right to vote con- 
tinues to be denied or abridged by the conduct of election officials at 
the polls, the Board would be authorized to supersede them with its 
own people. 

There are, of course, problems of detail. Perhaps the functions 
of the Federal Board of Elections could be given instead to an existing 
agency, or even to Senator Lyndon Johnson’s Community Relations 
Service, if that be established. Perhaps the use of the list of voters 
should be made mandatory, at the outset, only for the election of federal 
officers, in which the nation as a whole has a direct and vital interest. 
Perhaps the findings of absence of good faith compliance with state 
registration laws should be on a county-by-county basis rather than state- 
by-state. And no doubt there should be provision for the return of the 
registration function to state officials as soon as a finding can be made 
that the state registration laws will thereafter be complied with in good 
faith. None of these details would involve a modification of the basic 
purpose. 

The constitutionality of such a law is unassailable under the grants 
of power to Congress which I have mentioned. But, it may be said, 
the law could never get by a Senate filibuster. On the contrary, I be- 
lieve such a filibuster would not only fail but would be one of the most 
educational uses of the Senate’s time imaginable. 

What could be the arguments brought against the bill? That no 
denial or abridgment of the right to vote exists?) The facts would be 
devastating, and the whole country would know about them as it does 
not today. 

Could it be said that states’ rights would be infringed? But the 
laws to be enforced would be state laws. Incidentally, it would be 
interesting to see how long the requirement that applicants construe 
passages from the Constitution would remain on the books if all appli- 
cants had to pass before an informed and impartial registrar. Could it 
be said that to supersede state officers by federal officers, as proposed, 
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would invade states’ rights? This position seems to claim a right in 
state officers to discharge their duties fraudulently in order to deny to 
a large group of citizens their constitutional rights. This is a novel 
doctrine of law and political conduct which might involve its advocate 
in some embarrassments during the debate. 

Could the broad line be taken that the judgment as to who should 
vote is a state matter? Not so far as considerations of race and color 
are concerned, since the Constitution specifically forbids them. 

What could participants in a filibuster say? They might—as has 
been done before—read the Bible. But they would have to be very 
careful about the parts they chose, Moreover, plain irrelevant speech to 
continue the denial of the basic right to vote would, I venture to say, 
become too irksome for many to wish to engage in it. 

More than that, can any of us doubt that, if a determined attempt 
were made in the legislative and executive branches to move directly 
toward removing racial discrimination in registering voters, the very 
attempt would produce almost instant improvement? Of course, no one 
can be registered who will not make the attempt. But many will. As 
they do and are successful, the whole situation would begin to change. 

Instead of the courts being called upon to force solidly resisting 
municipal agencies to make decisions and take administrative action, an 
opportunity would be afforded to affect the will of the municipality at 
the source; that is, at the polls where candidates can be forced to state 
their positions and stand or fall by them, The judicial task would be 
very different when officials before the court were willing to obey the 
law as declared by the court, than when every artifice conceived by 
ingenuity is used to frustrate and delay. 

My concern is whether we can afford not to take this approach. 
My concern is whether we can afford the luxury of letting the judges 
of our courts fight our battles while we cheer and jeer on the sidelines. 
We, as citizens, and through our representatives in Congress, must 
recognize that what is at stake is the basic integrity of our whole 
governmental system. No one of us would willingly default it, but 
pride and loyalty are not enough. Last Saturday evening in Charlottes- 
ville, Virginia, I heard the Lord Chancellor of England say this: 

The defense of liberty must go beyond the trite “eternal 
vigilance” and wage an eternal battle... . That is the chal- 
lenge to democracy—the maintenance of unceasing and active 
interest in freedom itself and hence in the machinery by which 

it is preserved. 

So far in both the United States and in Britain that 
challenge has been met. May it always be so. 
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COMMENTS 


JUDICIAL JURISDICTION OVER FOREIGN 
EXECUTORS AND ADMINISTRATORS 


One of the more firmly entrenched common law rules of de- 
cedents’ estates provided that an executor or administrator could not 
sue or be sued outside the state in which he received his letters of 
appointment. The results reached by applying these rules bottomed on 
the domiciliary contact were logical, predictable, and generally reason- 
able. But the interstate flavor of many transactions arising from ex- 
tensive changes in transportation, communication, and commercial 
finance raise the question of the continued soundness of the solutions 
which the application of these rules dictate. Whether more realistic 
predicates than the categorical “no” of precedent can be formulated to 
determine a foreign executor’s amenability to suit is the question pursued 
in this article. 


THE Common Law 


The unquestionable common law rule in England and the United 
States was that a foreign executor or administrator could not sue or 
be sued without ancilliary letters of administration. The numerous 
statements to this effect indicate an assumption that the rules were 
generally thought to be corollaries.? For all practical purposes, the rule 
denying the foreign executor capacity to sue has been rendered in- 
operative by legislative and judicial relaxation.? Removal of the foreign 
executor’s immunity from suit has met greater resistance. However, 
the extensive overlapping of the legal foundations upon which the two 
rules once rested makes singular treatment impossible. 

Traditionally, the limitation was premised on the territorial con- 
cept of the law.* In essence, it was reasoned that maintenance of a 
suit by a foreign jurisdiction would impinge on the sovereignty of the 
domiciliary court. Another rationalization was the defect of power 





1 Srory, COMMENTARIES ON THE CONFLICT OF Laws, § 513 (2d ed. 1841). “It 
has hence become a general doctrine of the common law, recognized both in 
England and America, that no suit can be brought or maintained by any executor 
or administrator . . . in his official capacity, in the Courts of any other country, 
except that from which he derives his authority to act in virtue of the probate 
letters testamentary or the letters of administration there granted him... .” See 
BEALE, A TREATISE ON THE CONFLICT OF Laws, 1935, n. 1 (1916) [hereinafter 
cited as BEALE]; McDoweLl, ForEIGN PeRsONAL REPRESENTATIVES, 31, n. 2 (1957) 
{hereinafter cited as McDoweELL]. 

2 WoERNER, THE AMERICAN LAW OF ADMINISTRATION § 160 (3d ed. 1923); 
BEALE supra note 1, § 507. 

3 BEALE, supra note 1, § 512.1; GoopricH, ConFLicT oF Laws § 190 (3d ed. 
1949); Note, 52 Micn. L. Rev. 144, 147 (1953); Note, 56 Cotum. L. Rev. 915 
(1956). 

4 Ibid. 
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position taken by the Restatement.’ This view denies extra-territorial 
recognition on the basis that the administrator is a statutory creature, 
and as such has a power limitation imposed upon him the same as any 
other self-operating statute. A third position was to dismiss the suit 
because the appointing court to whom the fiduciary would have to 
account would not be bound to give the judgment effect. A further 
justification sometimes presented was the desire of giving additional 
insurance of equal administration for the protection of local creditors.” 

Carrying the first two propositions to their logical extremeties 
would create an absolute jurisdictional defect, that, when combined 
with the due process barrier, would prohibit amy activity outside the 
appointing state. Such was not the case. All courts recognized an 
exception for extra-judicial conduct.* In addition, suits by a foreign 
executor were permitted on negotiable instruments,’ judgments received 
in the domiciliary state,’° and in some jurisdictions, “as a matter of 
comity in the interest of justice.”’" If the foreign representative was 
the plaintiff, the other party could waive the defect of capacity.” 

By creating exceptions in the hard cases the courts implicitly under- 
mined some of the assumed foundations of the rules. First, on its face 
it rebuts the argument that the rule is founded on a lack of power or 
territorial limitation. Secondly, the concession that the jurisdictional 
power exists in some instances discredits the position that the appointing 
court need not give the judgment effect. If jurisdictional power exists, 
the final determination of which rests in the enforcing court subject 
to review by the United States Supreme Court, the full faith and credit 
clause compels enforcement.’* While the want of power to enforce a 





5“The foreign representative has no power to act for the estate out of the 
jurisdiction of the appointing court,” RESTATEMENT, CONFLICT OF Laws § 512 
comment a (1934); annot. 40 A.L.R. 292 (1926). 

6 Knoop v. Anderson, 71 F. Supp. 832 (N.D. Iowa 1947). 

7McDowELL, supra note 1 at 57; The real reason for prohibiting suits by 
foreign personal representatives was the policy of protecting domestic creditors. 

8 Michigan Trust Co. v. Ferry, 228 U.S. 346 (1913). 

®“An administrator in possession of a negotiable instrument . . . can sue 
upon the duty represented by such document wherever jurisdiction can be secured 
over the debtor or his property,” RESTATEMENT, CONFLICT OF Laws, § 509 (1934). 
See Petersen v. Chemical Bank, 32 N.Y. 21 (1865), the leading case which 
permitted suit by the assignee of a foreign personal representative. 

10 Moore v. Kraft, 179 Fed. 685 (7th Cir. 1910); McCraw v. Simpson, 
208 Ark. 471, 187 S.W.2d 536 (1945); Reed v. Hollister, 95 Ore. 656, 188 Pac. 170 
(1920). 

11 Vaughan v. Northrup, 40 U.S. (15 Pet.) 1 (1841); Cooper v. American 
Airlines, 57 F. Supp. 329 (S.D.N.Y. 1949); Kirkbride v. Van Note, 275 N.Y. 244, 
9 N.E.2d 852 (1937); An exception to the prevailing view that foreign adminis- 
trators have no standing in our courts is sometimes made as a matter of comity 
in the interests of justice. 

12 McDowELL, supra note 1 at 35. 

13 U.S. Const. art. IV, § 1. Full faith and credit can be denied when the 
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judgment or decree may afford a reason against entertaining juris- 
diction, it has nothing to do with the validity of the decree when made.* 
Concurrent judicial jurisdiction is a common occurrence in American 
jurisprudence. And further, the fear of unequal administration of the 
estate to the detriment of local creditors should be fully dissipated by 
the interpretation the Supreme Court has given the privileges and im- 
munities clause.’° Reduced to this level, the activities of foreign 
fiduciaries become proper subject matter for legislative intervention, 


SraruTorY MopIFIcATION 
From the point of view of efficient estate administration, the 
inadequacy of the common law is displayed by the extensive legislative 
modification, About half the states have adopted statutes permitting the 


foreign executor to sue.’® ‘These statutes eliminating the necessity of 


obtaining an expensive ancilliary administrator to collect the decedent’s 
assets have been uniformly upheld."7 The results have been so satis- 
factory that this procedure has been submitted and adopted by the 
National Conference of Commissioners on Uniform State Laws.’* 
Attempts to abolish the foreign executors’ immunity from suit 
have generally met with a different fate. In Pennsylvania the immunity 
was rejected by judicial decision.’® As early as 1907 the Kansas Su- 
preme Court upheld a statute that subjected the foreign executors to 
suit.2” However, legislation in other states has uniformly met with 
judicial resistance. 21 New York is representative. In Helme ov. 


forum had no jurisdiction ; if it exists the issues should be forclosed. Holt, ‘Ex- 
tension of Non-resident Motorist Statutes to Non-resident Personal Representatives, 
101 U. Pa. L. Rev. 223 (1952). It is contended that this conclusion follows 
because in Morris v. Jones, 329 U.S. 545 (1947), corporate assets of an Illinois 
corporation in Illinois were subject to a Missouri judgment and full faith and 
credit had to be given by the Illinois court. 

14In Michigan Trust Co. v. Ferry, supra note 8 at 356, the Supreme Court 
speaking through Justice Holmes stated: A decree in equity against a defendant 
who had left the state after service upon him and had taken all his property with 
him would be entitled to full faith and credit where he was found. The judgment 
of a “court” may be complete and perfect and have full effect independent of the 
right to issue execution. (etnphasis added.) 

15 Blake v. McClung, 172 U.S. 239 (1898). 

16 See, BEALE, supra note 1, § 507.2; Note, 56 Corum. L. Rev. 915, n. 45 
(1956). 

17 [bid. 

18 Uniform Powers of Foreign Representatives Act (1944) §§ 1-5; See also 
the handbooks of the National Conferences commencing 1940; “When there is no 
administratior; or application therefore pending in this state, a foreign represen- 
tative may exercise all powers which would exist in favor of a local represen- 
tative, and maintain actions and proceedings in this state subject to the conditions 
imposed on non-resident suitors generally.” Simes, Mope. Prospate Cope (Michigan 
Legal Studies 1946) Part V. p.234. 

19 Giampalo v. Taylor, 335 Pa. 121, 6 A.2d 499 (1939). 

20 Dewey v. Barnhouse, 75 Kan. 214, 88 Pac. 877 (1907). 

21 Kan. GEN. STAT. ANN. § 59-1708 (1949); Mp. ANN. Cone, art. 16, § 158 
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Buckelew** Justice Cardozo dealt a crushing blow to a 1911 statute 
which indiscriminately made foreign executors amenable to suit.”* In 
McMaster v. Gould** a subsequent amendment providing for sub- 
stitution of the executor when a defendant died during the pendency 
of an action was held unconstitutional. The next year the statute was 
repealed, 

The Ohio statute may be in a position of equal jeopardy. Revised 
Code Section 2113.71 provides that: 

The several probate courts, courts of common pleas and 

superior courts have the same authority over foreign executors 

and administrators as if they were appointed in this state. 

By way of dictum the Ohio Supreme Court in two early cases indicated 
that the statute meant just what it appears to say.””> In Craig v. Toledo 
R.R.*® a lower court sustained the service on a foreign executor when 
there were no assets in the state. 

However, the 1957 decision of Brownewell v. Columbus Clay 
Corp. casts serious doubt on the continued vitality of these precedents.” 
In that case an action was filed to declare an express trust (or at least 
constructive) of shares of stock held by a California executor. A general 
appearance was entered by the foreign executor. In dismissing the suit 
Judge Bell stated :?* 

The defendant bank, being an executor appointed by the 

Probate Court in California is an officer of the Court and 

as such cannot be ordered by an Ohio Court to perform any 

act dealing with the administration of its trust. Some mem- 

bers of the Court entertain the doubt that such executor can 

validly enter its appearance without first being authorized or 

directed to do so by the court exercising jurisdiction over it. 

(emphasis added. ) 

The Ohio statute was neither cited nor discussed by the court.”® 


(1951); N.J. Strat. ANN., § 3A:12-7 (1953); N.M. Strat. ANN., § 31-2-9 (1953); 
N.D. Rev. Cope § 28-0202 (1943); Wisc. STAT. § 287.16 (1951). 
Ou1o Rev. Cope § 2113.70 (1953); Oxia. Stat. ANN., Tit. 58, § 262 (1951); 

22 229 N.Y. 363, 128 N.E. 216 (1920). 

23 N.Y. Sess. Laws 1911, c. 631, § 1. 

24240 N.Y. 379, 148 N.E. 556 (1925). 

25 Williams v. Welton, 28 Ohio St. 451 (1876); Swearington v. Morris, 
14 Ohio St. 424 (1856). 

26 Craig v. Toledo R.R., 2 Ohio N.P. 64, 3 Ohio Dec. N.P. 146 (1895); 
see also Hamilton v. Taylor, 13 Ohio Dec. Rep. 975 (1873) where a foreign 
executor who filed suit in the Ohio courts was held subject to a counterclaim. 

27166 Ohio St. 324, 142 N.E.2d 511 (1957). 

28 Id. at 328. 

29 The court’s finding that the situs of the stock under the Uniform Stock 
Transfer Act was in California has been interpreted as precluding further inquiry 
by the court. Survey of Ohio Law, 9 W. Res. L. Rev. 268 (1957). But see Baker v. 
Baker, Eccles & Co., 242 U.S. 394 (1916), where the Supreme Court held that due 
process precludes determination of the course of devolution of personal property 
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The above excerpt exemplifies the general reaction of the courts. 
It also points up the reason for the different attitude accorded legislative 
abrogation of the foreign executor’s immunity as opposed to the 
removal of the limitation on his capacity to sue. The confusion the 
courts create when confronted with statutes removing the immunity 
stems from regarding the executor as having a dual personality. He 
is both a private individual and legal representative for the estate. 
Therefore, if the basis of jurisdiction is the executor’s appearance and 
the action is in the nature of im personam, the suit cannot be maintained 
because the executor is not personally liable. On the other hand, if it is 
contended that the suit is im rem or quasi-in-rem, the suit is dismissed 
because the estate, even if it is considered a res, exists only in the 
domiciliary state. Thus, unless the decedent has left property in the 
state over which the plaintiff can obtain im rem jurisdiction the suit is 
dismissed because of the jurisdictional defect. 

Relief from the dilemma in which this conceptualism casts a plain- 
tiff is offered from two sources, First is the view taken by Professor 
Scott that the suit need not be either in rem or in personam.*" 

The judgment . . . is not exactly a judgment im rem or a 

judgment im personam; but it is a judgment which makes 

res judicata the existence and extent of the plaintiff’s right to 

damages. 

Another analysis is that taken by the United States Supreme Court 
in the 1848 case of Stacy v. Thrasher.** The court in rejecting the 
argument that a privity exists between an executor and administrator 
appointed in different states said the position :** 

[A]ssumes that the judgment is mm rem and not in personam, 

or that the estate has a sort of corporate unity or entity. But 

this is not true in either fact or legal construction. The 

judgment is against the person of the administrator that he 

shall pay the debt of the intestate out of funds committed to 

his care. 

The reasoning of these two views was implicitly adopted in two recent 
New Jersey decisions brought against foreign executors.** But before 
turning to these cases a review of a body of law evolving from the 
non-resident motorist statutes is imperative. 





situated in another state as against residents of the latter, who do not appear in 
the proceeding. The general appearance by the foreign executor in the Brownewell 
case would have met this type of due process argument. 

30 Knoop v. Anderson, 71 F.Supp. 832 (N.D. Iowa 1947); Leighton v. Roper, 
300 N.Y. 434, 91 N.E.2d 876 (1950). 

31 Scott, Hess and Pawloski Carry on, 64 Harv. L. Rev. 98, 104 (1950). 

3247 U.S. (6 How.) 44 (1848). 

33 Jd. at 60. 

34 Farone v. Habel, 22 N.J. 66, 123 A.2d 506 (1956); Jacobs v. Rothstein, 
23 N.J. 641, 130 A.2d 384 (1957). 
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THE Non-Resipent Mororisr STArures 

The story of Hess v. Pawloski* and its successors is too well known 
to necessitate citation, All states and the District of Columbia have 
since enacted legislation subjecting the non-resident who uses the high- 
ways to the court’s jurisdiction, As originally enacted no provision was 
made for service on the non-resident executor or administrator in event 
of the non-resident’s death before or during a suit. It was uniformly 
held that jurisdiction could not be obtained in these situations because 
the statutory agency, not being coupled with an interest, was terminated 
on the principal’s death.*® Further justification was based on the neces- 
sity of strict construction of statutes in derogation of the common law.** 

Thus, in accidents serious enough to result in the death of the 
non-resident defendant—where there would be greater probability of 
injury to other persons—the immunity of the foreign executor com- 
pletely frustrated the objective of the statute. To remedy this weakness 
nine states including Ohio have implemented the non-resident statutes 
by providing for an irrevocable agency.** The statutes bind the per- 
sonal representative to service of process in the same manner the motorist 
would have been served had he survived, or in event of his death after 
service, provide for substitution of the representative as the defendant. 

A federal district court in Iowa was the first to adjudicate the 
constitutionality of this type statute.*® In striking the statute down as 
unconstitutional the court in Knoop v. Anderson based its decision 
primarily on the im rem and in personam argument presented earlier. 
The courts in all subsequent decisions have sustained the statutes.*° In 
Leighton v. Roper,*' the leading New York decision, the statute was 
upheld as a reasonable extension of the state’s police power. 

By relying on the police power the courts are implicitly extending 





35 Hess v. Pawloski, 274 U.S. 352 (1927); The United States Supreme Court, 
recognizing the states’ interest in the enforcement of regulations reasonably calcu- 
lated to promote care on the part of those who use its highways upheld the con- 
stitutionalty of a statute subjecting non-resident motorists to service of process in 
the state. 

36 Buttson v. Arnold, 4 F.R.D. 492 (D.C. Pa. 1945); Brogan v. Macklin, 
126 Conn. 92, 9 A.2d 499 (1939); Young v. Potter Title & Trust Co., 114 N.J.L. 
561, 178 Atl. 177 (1935); Dowling v. Winter, 208 N.C. 521, 181 S.E. 751 (1935); 
Harris v. Owens, 142 Ohio St. 379, 52 N.E.2d 522 (1943). 

37 Rogers v. Edwards, 164 Kan. 492, 190 P.2d 857 (1948); Riggs v. 
Schneider’s Ex’r, 279 Ky. 361, 130 S.W.2d 816 (1939); Downing v. Schwenck, 
138 Neb. 395, 293 N.W. 278 (1940); State ex rel. Ledin v. Davison, 216 Wis. 216, 
256 N.W. 718 (1934). 

38 On1o Rev. Cove § 2703.20; Note, 28 Cu1.-Kent L. Rev. 347 (1950). 

39 Supra note 6; Stimson, Conflict of Laws: When Does a Court Have 
Jurisdiction, 45 A.B.A.J. 569, 572 (1959). 

40 Feinsinger v. Bard, 195 F.2d 45 (7th Cir. 1952); Plopa v. Supre, 327 Mich. 
660, 42 N.W.2d 777 (1950); Leighton v. Roper, 300 N.Y. 434, 91 N.E.2d 876 
(1950); Tarezynski vy. Chicago R.R., 261 Wis. 144, 52 N.W.2d 396 (1952). 

41300 N.Y. 434, 91 N.E.2d 876 (1950). 
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judicial jurisdiction by looking to the connection the defendant and the 
cause of action have with the forum. The defendant’s death as well 
as the fact that the administrator or executor is the formal party de- 
fendant are treated as fortuitous facts. The only contacts of the 
defendant with the forum that are considered relevant are those that 
have a proximate relation to the cause of action. 


SYNTHESIS 

Have the non-resident statutes become the wedge which determines 
the future contraction of the foreign executors’ immunity to suit? 
Should not the contacts of the decedent with the forum state where the 
cause of action arose always be relevant in determining whether or not 
a court should exercise jurisdiction? Would making judicial jurisdiction 
co-extensive with legislative jurisdiction be too great a burden on the 
administration of decedents’ estates?*? Should not the fact that the 
decedent was domiciled in a different jurisdiction be a fortuitous fact? 
If legislative jurisdiction exists, should not the foreign executor’s appear- 
ance in the forum state silence the due process argument? 

These problems were met by the New Jersey Supreme Court in 
the recent decision of Farone v. Habel.“* In an unamious opinion the 
court held the lower court should have entertained the suit. The 
original transaction giving rise to the plaintiff’s cause of action arose in 
New Jersey. The executor was served while he was in New Jersey 
aiding in the supervision of a diner for the benefit of the estate. In its 
opinion the court stated :** 

The reasons advanced in support of the broad immunity 
generally afforded to foreign representatives have properly 
been questioned (citations omitted); the immunity has often- 
times unjustly compelled residents to seek relief in distant 
places even when the foreign representatives could be served 
personally within the State’s borders and their fiduciary activi- 
ties within the State exceeded by far the minimum juris- 
dictional contacts which may be said to be necessary to satisfy 
due process requirements and firmly imbedded concepts of 
fair play and substantial justice (citations omitted). In any 
event, New Jersey’s statutes now clearly embody wide legis- 
lative authorization for the naming of foreign fiduciaries as 
defendants in New Jersey actions; our judicial function is to 
effectuate this statutory authorization within the controlling 
constitutional limitations, both state and federal. (emphasis 
added. ) 


42 The phrase “iegislative jurisdiction” in this article is intended to designate 
the state whose substantive law would be referred to in a conflict of laws situation. 


43 Supra note 34. 
4422 N.J. 66, 69, 123 A.2d 506, 509 (1957). 
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In Jacobs v. Rothstein*® the constitutionality of the same statutes 
were again drawn into question in a false representation suit arising out 
of the sale of land. The plaintiffs were New Jersey residents, buying 
New Jersey land from the decedent who at the time of the sale was a 
New Jersey resident. The decedent became domiciled in New York 
before his death and the letters of appointment were to a New York 
attorney who resided in New Jersey. In following the Farone 
decision and sustaining the lower court’s assertion of jurisdiction the 
court set out a two step analysis by which courts should determine 
whether foreign executors and administrators should be amenable to 
suit in the forum.*® First, are the connections between the parties and 
the controversy so close to the forum that, upon considerations of comity 
and convenience, jurisdiction should be taken? And two, has the for- 
eign executor had such close contact with the forum that the minimum 
jurisdictional contacts necessary to satisfy due process have been met? 


CoNCLUSION 


The common law rule of absolute immunity of foreign executors 
and administrators has little more than its age to support it. In de- 
termining the power of a state to invoke its jurisdiction, recognition 
should be given to the substantial interests connecting the decedent 
with that state. The isolated factor of his place of domicil at the time 
of his death only takes into consideration the speed with which an estate 
can be closed, “The main object to be attained [in estate adminis- 
tration] is the prompt, fair and convenient handling of an estate for 
the benefit of all of those concerned therein.”** Highly realistic con- 
siderations such as the protection of citizens in other states is a small 
price to pay for the additional impediments to the closing of an estate. 


Charles E, Taylor 
45 23 N.J. 641, 130 A.2d 384 (1957). 
46 Id. at 385. 
47 RESTATEMENT, CONFLICT OF Laws, ch. 1, topic 1, introductory note (1934). 











RECENT DEVELOPMENTS 


EXTENSION OF ATTRACTIVE NUISANCE DOCTRINE 
TO REASONABLY FORESEEABLE 
DANGEROUS CONDITIONS 


Menneti v. Evans Construction Co., 


259 F.2d 367 (3d Cir. 1958) 


A seven year old boy was drowned in a rain filled ditch while 
trespassing on the defendant’s land. The ditch, located in a low spot, 
had been excavated for the defendant five days prior to the fatal acci- 
dent and was in the process of being refilled when heavy rains halted 
the project. Without the knowledge of the defendant or its employees, 
the ditch filled with water less than thirty hours before the drowning. 
Defendant was held liable under the theory set forth in the Restatement 
of Torts’ for maintaining a ditch which it should have foreseen would 
fill with rain water as it ran off from higher surrounding land. 

The early common law treated a trespassing child as if he were 
an adult, allowing recovery only when the landowner would be liable 
to an adult trespasser.2 The first recognition of any liability of the 
possessor of the land came in 1873 when the United States Supreme 
Court held a railroad liable for the injury which a six year old child 
sustained while playing on an unguarded turntable left unlocked on 
the railroad’s land.* The name “attractive nuisance” came from an- 
other turntable case in which the court drew an analogy of children 
being attracted to the turntable as a piece of stinking meat draws a dog.* 

The Restatement devoted a section’ to this development in the 
common law in an effort to bring some uniformity into the many 





1 RESTATEMENT, Torts § 339 (1934). “A possessor of land is subject to 
liability for bodily harm to young children trespassing thereon caused by a 
structure or other artificial condition which he maintains upon the land, if (a) the 
place where the condition is maintained is one upon which the possessor knows 
or should know that such children are likely to trespass, and (b) the condition is 
one of which the possessor knows or should know and which he realizes or 
should realize as involving an unreasonable risk of death or serious bodily harm 
to such children, and (c) the children because of their youth do not discover the 
condition or realize the risk involved in intermeddling in it or in coming within 
the area made dangerous by it, and (d) the utility to the possessor of maintaining 
the condition is slight as compared to the risk to young children involved therein.” 

2 HARPER & JAMES, TorTs: § 27.5, at 1447 (1956); Prosser, Torts § 76, at 
438 (2d ed. 1955); Green, Landowner v. Intruder; Intruder v. Landowner, 
21 Micu. L. Rev. 495 (1923); James, Tort Liability of Occupiers of Land: Duties 
Owed to Trespassers, 63 YALE L.J. 144 (1953). 

3 Railroad Co. vy. Stout, 84 U.S. (17 Wall.) 657 (1873). 

4 Keffe v. Milwaukee & St. P. Ry., 21 Minn. 207 (1875). 

5 Supra note 1. 
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conflicts among, and at times within, the states.° The Restatement 
theory of liability has received general acceptance throughout the 
country’ and has been adopted by eight states in cases concerning the 
drowning of child trespassers. Pennsylvania, the jurisdiction wherein 
this case arose, has adopted the Restatement theory as its law pertaining 
to the liability of possessors of land for injury to child trespassers.° 

While the decisions have been extending liability to new situations, 
the courts have consistently required that the possessor of the land 
maintain the condition which caused the death or injury before liability 
will be imposed.’ Consequently, the decisive issues become first, 
whether or not the possessor can be said to have maintained the con- 
dition, and second, whether or not the possessor can be said to have had 
sufficient knowledge that the condition was dangerous. 

As to the first issue, possessors of land have been held to have 
maintained a condition even when it was created by another trespasser 
if the possessor, with knowledge of such acts, acquiesces in them."* The 
Federal District Court’s definition of “maintain” in the noted case™ 
seemingly states the existing law as to whether or not the possessor can 
be said to have maintained the condition.™® 

It is on the second issue, “knowledge,” that the Court of Appeals 
extends the possessor’s liability.’ In 1952 the Pennsylvania Supreme 
Court refused to allow recovery when the possessor had no actual 
knowledge of the dangerous condition, stating that without such 


’ 





6For an excellent discussion of the effect of the RESTATEMENT on the 
“attractive nuisance” doctrine’see, James, Tort Liability of Occupiers of Land: 
Duties Owed to Trespassers, 63 YALE L.J. 144, 164 (1953). 

7 Prosser, Torts § 76, at 440 (2d ed. 1955). 

8 Annot., 8 A.L.R.2d 1254 (1949). Those states are California, Minnesota, 
Oregon, Pennsylvania, South Dakota, Texas, and Wisconsin. 

® Dugan v. Pennsylvania R.R., 387 Pa. 25, 127 A.2d 343 (1956); Thompson 
v. Reading Co., 343 Pa. 585, 23 A.2d 729 (1942); Eidredge, Tort Liability to 
Trespassers, 12 Temp. L.Q. 32 (1937). 

10 Cooper v. City of Reading, 392 Pa. 452, 140 A.2d 792 (1958); Bartelson 
v. Glen Alden Coal Co., 361 Pa. 519, 64 A.2d 846 (1949); Weimer v. Westmore- 
land Water Co., 127 Pa. Super. 201, 193 Atl. 665 (1937). 

11 Simmel v. New Jersey Coop. Co., 28 N.J. 1, 143 A.2d 521 (1958); Lorusso 
v. DeCarlo, 48 N.J. Super. 112, 136 A.2d 900 (1957). 

12160 F. Supp. 372, 378 (E.D. Penn. 1958). “As employed in § 339... 
‘maintain’ must be construed to mean an intentional retention of an artificial 
condition . . . after the possessor had actual knowledge or constructive knowledge 
of its existence. Absent any expression of such intent by the possessor, there must 
at least be evidence of acts or conduct of the possessor from which such an intent 
may be inferred. If the only conduct relied on to support such an inference is the 
possessor’s inaction, then such inaction must continue for a sufficient period of 
time after the possessor acquired actual or constructive knowledge of the existence 
of the artificial condition to permit that inference reasonably to be drawn.” 

13 O’Connell v. Kansas City, 208 Mo. App. 174, 231 S.W. 1040 (1921); 
Morris v. American Liability & Surety Co., 322 Pa. 91, 185 Atl. 201 (1936). 

14 Supra notes 2, 10, 11, 12; 2 HARPER & JAMES, TorTs § 27.5 (1956). 
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knowledge he could not have maintained the condition.’” However, the 
decision in Menneti apparently holds the possessor of the land liable 
when he maintains a condition on the land which a reasonably prudent 
man under like circumstances should foresee may become an unreason- 
able risk to trespassing children at some future time. Thus, although 
the water actually caused the death of the child, the ditch, so situated 
that reasonable men could have foreseen that it would fill with water, 
constituted the dangerous condition for the maintainance of which the 
defendant was held liable. 

This extension is in accord with the exact wording employed in 
the Restatement. Section 339, clause (b), uses “should know” as the 
test for whether or not the possessor has knowledge that the condition 
being maintained is dangerous. Sections 12 and 334 of the Restatement 
discuss the meaning of “should know” as used therein and impose a 
duty of inspection on the possessor of the land to discover any changes 
in the condition.’® 

While the court does not cite any authority for this extension 
and a diligent search has failed to disclose any precedent in the United 
States, it is a logical continuation of the adoption of the established law 
of negligence into the area of attractive nuisance; in this case, foresee- 
ability. 

Despite the fact that practically every American jurisdiction im- 
poses some duty on the possessor of land to keep his land reasonably 
safe for trespassing children,’ Ohio courts have steadfastly refused to 
recognize any phase of the attractive nuisance doctrine. In the latest 
case urging the Ohio Supreme Court to overrule its prior decisions and 
adopt the attractive nuisance doctrine the Court said, “. . . the infancy 
of a child is not a factor . . . in conferring upon the child any greater 
rights than those of a trespasser.”’* Ohio does, however, distinguish 
between “statical” and “active” operations, placing some burden of 
care on the possessor to watch for trespassing children when an active 
operation is being employed upon the land.’® Also, the owner of a 
dangerous instrumentality loses his immunity from liability when a 
trespassing child is injured on such an instrumentality left unguarded 





15 Rush v. Plains Township, 371 Pa. 117, 89 A.2d 200 (1952). 

16 RESTATEMENT, Torts §§ 12(2), 334(b) (1934). 

17 Prosser, Torts § 76, at 438-9 (2d ed. 1955). 

18 Signs v. Signs, 161 Ohio St. 241, 243, 118 N.E.2d 411, 412 (1954). 

19 Hannan vy. Ehrlich, 102 Ohio St. 176, 131 N.E. 504 (1921) (Recognized the 
distinction in a dictum). Examples of “statical’” conditions are turntables, 
Wheeling & L. E. R.R. v. Harvey, 77 Ohio St. 235, 83 N.E. 66 (1907); and 
reservoirs, Swarts v. Akron Water Works Co., 77 Ohio St. 235, 83 N.E. 66 (1907) 
(Companion case to Harvey). For an example of an “active” operation see, 
Ziehm v. Vale, 98 Ohio St. 306, 120 N.E. 702 (1918) (Operating an automobile) ; 
also see, Case v. Miami Chevrolet Co., 38 Ohio App. 41, 175 N.E. 224 (1930) 
(obiter dictum). For a more detailed review of the Ohio law in this area see, 
29 Onlo Jur. Negligence §§ 55-9 (1933). 
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and unlocked in a public place.”? An 1887 case seemingly applied the 
doctrine,”’ but it was subsequently distinguished as being based upon the 
children being licensees rather than trespassers.?* Thus, only in these 
limited circumstances will Ohio allow recovery by a trespassing child. 
Perhaps the Ohio Supreme Court should re-examine its original basis 
for repudiating the attractive nuisance doctrine, especially in view of 
the acceptance of the doctrine by a vast majority of American juris- 
dictions which apparently have decided that the protection of children 
is of sufficient significance to override the desire for the unqualified 
use of one’s land. Certainly the Ohio Supreme Court has not felt 
constrained in other instances to adhere to precedent when it appeared 
that the basis for such precedent could no longer sustain it.”* 


Kenneth R. Millisor 





20 The owner of a high voltage tower located on a playground was held 
liable for the injury to a child who climbed to the top. Klingensmith v. Scioto 
Valley Traction Co., 18 Ohio App. 290 (1924). 

21 Harriman y. Pittsburgh, C. & St. L. R.R., 45 Ohio St. 11, 12 N.E. 451 
(1887). 

22 Wheeling & L. E. R.R. v. Harvey, 77 Ohio St. 235, 83 N.E. 66 (1907). 

23 Avellone v. St. John’s Hospital, 165 Ohio St. 467, 135 N.E.2d 410 (1956) 
(overruled exemption from liability for negligence of charitable hospitals) ; 
Williams v. Marion Rapid Transit, Inc., 152 Ohio St. 114, 87 N.E.2d 334 (1949) 
(cause of action for injury in the womb to a viable foetus). 











